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DAY 1 
Day 1 qualifies for 6.75 MCLE Credits (4.75 Practical Skills Credits - 
Oregon Practice and Procedure; 2 Ethics Credits – Oregon Specific) 

8:00 – 8:30 Registration/Check-In 

8:30 – 9:00 PLF Overview 
Learn about the Professional Liability Fund (PLF) and your legal malpractice 
coverage, both at the primary and optional excess levels. 

Megan I. Livermore, PLF Chief Executive Officer 

Emilee Preble, PLF Director of Administration & Underwriting 

9:00 – 10:00  Introduction to Claims and Risk Management 
Get a general overview of the PLF’s claims and risk management departments, 
the services they offer, and what to do when you make a mistake.  

Matthew A. Borrillo, PLF Director of Claims 
Hong Dao, PLF Director of Practice Management Assistance Program   

10:00 – 10:15  Break 

10:15 – 11:15  Regulation of Lawyer Conduct in Oregon (1 Ethics Credit - Oregon Specific) 
Get to know the Oregon State Bar and revisit your ethical duties of loyalty, 
competence, and integrity as lawyers. 

Linn D. Davis, Oregon State Bar Assistant General Counsel and Client 
Assistance Office Manager 

11:15 – 12:15 Professionalism: Be the Person Your Dog Thinks You Are (1 Ethics Credit - Oregon 
Specific)  

Understand the concept of professionalism from a judge's perspective, so even 
your pet would take pride in your conduct.  

The Honorable John V. Acosta, United States Magistrate Judge 
 The Honorable Eric L. Dahlin, Multnomah County Circuit Court Judge 

12:15 – 1:30  Meet the Judges Luncheon (included in registration fee) 



DAY 1, continued 

1:30 – 2:15 Estate Planning and Administration;  
Guardianships and Conservatorships 

Melissa F. Busley 
   Dunn Carney LLP   

2:15 – 2:20 Transition 

2:20 – 3:05 Personal Injury 
Robert Le 

  The Law Office of Robert Le 

3:05 – 3:10 Transition 

3:10 – 3:55 Business Transactions  
  Scott D. Schnuck 
  Altus Law LLC 

1:30 – 2:15 Civil Motion Practice 
  Laura Caldera Loera 
  Bullivant Houser Bailey PC 

2:15 – 2:20 Transition 

2:20 – 3:05 Family Law 
 Amanda C. Thorpe  
 Cauble & Whittington  

3:05 – 3:10 Transition 

3:10 – 3:55 Criminal Law 
   Justin N. Rosas 

   The Law Office of Justin   
  Rosas 

3:55 – 4:05  Break 

4:05 – 5:05 Alternative Dispute Resolution – Mandated and Voluntary  
Explore the array of alternative dispute resolution (ADR) options for resolving 
conflict and understand when ADR may be mandatory or voluntary.   

Lisa Brown, Lisa Brown Attorney LLC 



 

 

 

 

 

DAY 2 
Day 2 qualifies for 6 MCLE Credits (3.5 Practical Skills 

Credits - Oregon Practice and Procedure; 1 MHSU Credit; 
and 1.5 Introductory Access to Justice Credits) 

8:00 – 8:30 Registration/Check-In 

8:30 – 10:00  Essential Guide to Practice Management 
Gain fundamental insights and tips for handling the lawyer trust account, 
conflicts of interest, technology, office systems, file management, and 
avoiding common pitfalls. 

Rachel Edwards and Monica H. Logan, PLF Practice Management 
Attorneys 

10:00 – 10:15  Break 

Creating a Firm 
10:15 – 11:15 Solo Success: Launching Your 

Own Practice 

  Rachel Edwards 
   PLF Practice Management Attorney 

11:15 – 12:15 Solo Success: Staying the Course 

  Jinoo Hwang 
  Northwest Legal 

  Jessica M. Nomie 
   Jessica Nomie Law 

  Maria Zlateva 
  Attorney at Law 

   Monica Logan, Moderator 
  PLF Practice Management Attorney 

Joining a Firm 
10:15 – 11:45 Associate Success: Tips for Joining 

Firms (Part I) 

 Anthony Li, Associate 
   Reynolds Defense Firm 
   Holly J. Martinez, Associate 
   Perkins Coie LLP 

  Nicholas Sanchez, Associate 
  Markowitz Herbold PC 
   Traci R. Ray, Moderator 
  Executive Director, Barran Liebman LLP 

11:45 – 12:15 Associate Success: Tips for Joining 
Firms (Part II) 

  Parna Mehrbani, Partner 
  Tonkon Torp LLC 
   Bryan R. Welch, JD, CADC I 
   OAAP Attorney Counselor  



DAY 2, continued 

12:15 – 1:30  Bar Leader Luncheon (included in registration fee) 

1:30 – 3:00 Pro Bono, Legal Aid, and Other Tools to Provide Access to Justice for All (1.5 
Introductory Access to Justice Credits)  

Learn about the unmet legal needs in Oregon and discover the tools to assist 
lawyers in addressing these needs, ensuring that everyone has equal access to 
justice. 

Ayla Ercin, Executive Director, Campaign for Equal Justice 
Jill R. Mallery, Statewide Pro Bono Manager, Legal Aid Services of Oregon 
William C. Penn, Oregon Law Foundation Executive Director and Legal 
Services Assistant Director 

3:00 – 3:15 Break 

3:15 – 4:15 Lawyer Well-Being (1 Mental Health and Substance Use Education Credit)  
Join the Oregon Attorney Assistance Program (OAAP) to uncover challenges 
lawyers encounter in their practice and explore strategies for maintaining 
well-being.  

Kyra M. Hazilla, JD, LCSW, OAAP Director and Attorney Counselor    
Douglas S. Querin, JD, LPC, CADC I, OAAP Senior Attorney Counselor 

Bryan R. Welch, JD, CADC I, OAAP Attorney Counselor 
 Kirsten Blume, JD, MA Candidate, OAAP Attorney Counselor Associate   



 

 

 

DAY 3 
Day 3 qualifies for 3 MCLE Credits (1.5 Practical Skills 

Credits - Oregon Practice and Procedure; 1.5  
Introductory Access to Justice Credits) 

8:00 – 8:30 Registration/Check-In  

8:30 – 9:30 Courtroom Do’s and Don’ts 

Hear about successful protocols and procedures that can help you 
navigate the courtroom effectively and make the most out of your legal 
proceedings.  

The Honorable Adrian L. Brown, Multnomah County Circuit Court Judge 
The Honorable Benjamin Souede, Multnomah County Circuit Court Judge 

9:30 – 10:00 Tips, Traps, and Tools for Navigating Negotiations and Professional 
Relationships 

Learn the basics of successful negotiations, how to find common ground, 
and how to achieve your desired outcomes while fostering positive 
relationships with your counterparts. 

Richard Vangelisti, Vangelisti Mediation LLC 

10:00 – 10:15  Break 

10:15 – 11:45 Lawyering for Clients with Diverse Needs (1.5 Introductory Access to 
Justice Credits) 

Gain practical tips and advice on representing a diverse range of clients, 
including minors, aging clients, and members of the LGBTQ community; 
understand their unique needs and challenges so you can provide them 
with the quality legal representation they deserve.  

Darin J. Dooley, Draneas Huglin Dooley LLC 

Talia Y. Guerriero, Albies Stark & Guerriero 

Jennifer A. McGowan, Youth Rights & Justice   
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Director of Administration 
and Underwriting 
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PLF OVERVIEW 

T A B L E O F C O N T E N T S 
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II. PLF Documents and Publications ................................................................................ 1-14 

III. OSB Board of Governors Resolution creating the PLF ............................................... 1-15 
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PLF Overview

November 7, 2023

Megan Livermore, CEO, OSB Professional Liability Fund

Emilee Preble, Director of Administration & Underwriting, OSB Professional Liability Fund

Agenda
• About the Professional Liability Fund (PLF)

• Coverage (Primary and Excess)

• Claims

• Practice Management Assistance (PMAP) / OAAP

• Take Aways

• Questions?
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About the PLF

About the PLF
• Mandatory malpractice provider for Oregon State Bar

Members in private practice with primary office in Oregon

• Shared Risk Pool

• Created in 1977 by Oregon State Bar Board of Governors,
Began operations in 1978

• 9 member board—7 attorneys and 2 public members

• Primary plan is intended to provide minimum coverage
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About the PLF
• Malpractice coverage was difficult to get and

expense

• Provides stable, long-term source of coverage

• Commitment of profession to protect the public

• High level of service, assistance & expertise

About the PLF
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About the PLF
• All claims information and communications with

the Practice Management Assistance Program and
the OAAP are confidential

• Confidentiality is protected by statute, OSB policy
and PLF policies

• Confidentiality extends to the OSB, including
Disciplinary Counsel’s Office and the Board of
Governors

Primary Coverage
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Primary Coverage

Primary Coverage
• Liability & Expense Limits

o $300,000 for indemnity
o $75,000 claims expense
o One claim limit per year

• Assessment -- $3,300/year
o Discount 1st Year of Coverage: 40% ($1,980)
o Discount 2nd & 3rd Year: 20% ($2,640)
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Primary Coverage
• Covered

o OSB member
o Private practice
o Principal office in Oregon

• Not Covered
o Law clerks
o Employed exclusively as in-house counsel, government

lawyer, in a non-law related field, Legal Aid/non-profit
o Unemployed

Primary Coverage
• No deductible

• No underwriting

• No individual rate increases for claims

• Coverage cannot be canceled

• Full prior acts coverage

• Automatic & indefinite Extended Reporting Coverage (ERC)
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Primary Coverage—Exclusions
• Intentional or fraudulent acts

• Punitive damages, sanctions and certain fee awards

• Business transactions with clients/representing family

• Losses arising out of business of practicing law

• Contractual liability

• Defense of ethics complaints

• Cyber

Excess Coverage
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Excess Coverage
• The PLF began offering Excess Coverage in 1992

• Primary provides minimum coverage, but firms needed a
stable source of limits higher than the minimum

• Independent from Primary Program

• Totally self supporting

• Coverage is underwritten

• Largest excess carrier in Oregon

Excess Coverage
• Limits from $700,000 to $9,700,000

• Dropdown — no gap between Primary and Excess

• Options for out-of-state office and attorneys

• Cyber coverage
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Excess Coverage

Excess Coverage–Cyber 
• Types of Liability

o First party—suffer data breach
o Third party—those whose data was lost

• Limits by firm size
o $100,000 (1-10 attorneys)
o $250,000 (11+ attorneys)
o Higher limits are underwritten
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Claims

Claims
• Where we can help

o Claims (core function)
o Repairs
o Requests for client file/ depositions/testimony
o General inquiries

• Where we cannot help
o Practicing law
o Ethics matters

• How you can help us help you
o Reach out early
o Gather file & related documents
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Practice Management Assistance (PMAP) / OAAP

PMAP/OAAP
• Nationally recognized programs

• Practice Management Assistance Program (PMAP)
o Free and confidential
o Assist and educate in all aspects of law practice

management and malpractice prevention

• About the Oregon Attorney Assistance Program (OAAP)
o Free and confidential
o Assist members with well-being and personal

challenges
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Take Aways

Reach Out
• You are in good company

• Don’t let a malpractice issue become an ethics
issue

• Communications with the PLF are confidential

• The PLF cannot discipline and does not report
lawyers to the OSB

• We are here to help
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How to Contact Us
• General/Claims

o 503.639.6911 or 800.452.1639
o osbplf.org

• Excess Coverage
o excess@osbplf.org

• PMAP
o 503.639.6911
o online Contact Form

• OAAP
o 503.226.1057
o oaap.org

Questions?
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PLF Background Documents and Publica�ons 

• PLF Primary Coverage Plan - htps://osbplf.org/coverage/what-is-my-
coverage.html

• PLF Bylaws and Policy Manual -
htps://assets.osbplf.org/documents/Bylaws%20and%20Policies/1%202023
%20Mid-
Year%20FINAL%20Bylaws%20and%20Policies%20linked%20to%20TOC%200
6.23.23.pdf?_t=1688410888

• 2022 PLF Annual Report -
htps://assets.osbplf.org/documents/annual_reports/OSB_PLF-2022-
AnnualReport-R4.pdf

• inBrief Publica�on - htps://osbplf.org/services/resources/#inbrief
• inSight Publica�on - htps://osbplf.org/services/resources/#insight
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8  Professional Liability Fund

EXHIBIT B

RESOLUTION

WHEREAS, the Board of Governors of the Oregon State
Bar is empowered, under the provisions of ORS 9.080, as
amended by Chapter 527, Oregon Laws, 1977, to (a) require
that each active member of the Oregon State Bar engaged in
the private practice of law in Oregon carry professional lia
bility insurance and (b) establish a lawyers' professional lia
bility fund ("Fund") and plan, such Fund to pay, on behalf
of members of the Oregon State Bar in the private practice of
law in Oregon, all sums as may be provided under such plan
which any such member shall become legally obligated to pay
as money damages because of any claim made against such
member as the result of any act or omission of such member
in rendering or failing to render professional services for
others in the member's capacity as an attorney, or caused by
any other person for whose acts or omissions the member is
legally responsible, subject to the bylaws of the Fund and plan
(coverage agreement) to be adopted by the Board of Directors
of the Fund and ratified by the Board of Governors of the
Oregon State Bar; and

WHEREAS, such statute further provides that the Board
of Governors has the authority to assess all attorneys in the
private practice of law in Oregon for contributions to such
Fund and, pursuant to ORS 9.181, as amended by Chapter 527,
Oregon Laws, 1977, the annual membership fees may include
any amount assessed under any plan for legal liability cover
age; and

WHEREAS, the Board of Governors of the Oregon State
Bar considers it in the interest of the citizens of the State of
Oregon and of the active members of the Oregon State Bar
in the private practice of law in Oregon to enact and create
such Fund and plan and cause such assessments to be made
for legal liability coverage:

NOW, THEREFORE. IT IS HEREBY RESOLVED
THAT:

1. Effective July 1, 1978, all active members of the Oregon
State Bar engaged in the private practice of law in Oregon
shall carry professional liability coverage with aggregate
limits of not less than $100,000.

2. Such professional liability coverage for all active mem
bers engaged in the private practice of law in Oregon, except
patent attorneys, shall be obtained through the Oregon State
Bar Professional Liability Fund. Each patent attorney shall

Professional Liability Fund 9

be required to furnish evidence, by February 1, 1978, that he
or she has or will have in force at least $100,000 of comparable

^coverage with a private insurance carrier covering the period
^July 1 to December 31, 1978, and shall be required to furnish

evidence, by February 1 of each year thereafter, of the same
coverage for that full year.

3. The Oregon State Bar does hereby establish a fund, to
be known as the Oregon State Bar Professional Liability Fund;
and its duration shall be perpetual unless and until such Fund
shall be dissolved pursuant to law.

4. The Fund shall be under the control of the Board of
Governors of the Oregon State Bar, but shall be managed by
a Board of Directors appointed by the Board of Governors.
The initial Board of Directors shall be appointed by October
1, 1977. The Board of Directors of the Fund shall consist of
seven active members of the Oregon State Bar in the private
practice of law in Oregon. The term of such Directors shall be
three ye^s, on staggered terms, with the term of two mem
bers expiring at the conclusion of the 1978 annual meeting
of the Oregon State Bar; the terms of two members expiring
at the conclusion of the 1979 annual meeting; and the terms
of three members expiring at the conclusion of the 1980 annual
meeting.

5. The bylaws of the Fund shall be promulgated by the
Board of Directors, subject to the approval of the Board of
Governors.

6. The Board of Governors shall have authority to vest in'
the Board of Directors of the Fund such authority as is nec
essary or convenient to carry out the provisions of ORS 9.080

.Relative to the requirement that all active members carry pro
fessional liability coverage, establish and manage the Fund to
->^rovide such coverage and recommend to the Board of Gover
nors amounts active members shall be assessed for partici
pation therein.

7. As a contribution to the Fund, the Board of Governors
shall ̂ sess each active member of the Oregon State Bar in
the private practice of law in Oregon as part of his or her an
nual membership fee, or otherwise pursuant to law. For the
year 1978, for professional liability coverage from July 1,
1978 through December 31,1978, the assessment shall be $250,
to be paid with and as a part of the annual membership fee.
Any member admitted to practice in Oregon after September
1, 1977 shall be assessed one-half the assessment for 1978.
Any member entering the private practice of law in Oregon
between July 1, 1978 and December 31,1978, but admitted in
Oregon prior to September 1,1977, shall be assessed a prorata
portion of the 1978 assessment. Members of the bar in the
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10 Professional lAability Fund

practice of law in Oregon for whom annual membership fees
are waived shall, nevertheless, be subject to assessment for
professional liability coverage under the provisions of this
resolution.

8. All active members of the Oregon State Bar in the
private practice of law in Oregon shall, prior to November 1,
1977, complete and return a claims information for to be
transmitted by the Board of Directors of the Fund.

9. The assessments for the Fund for 1978 shall be in
cluded in the 1978 membership fee resolution submitted to
the membership of the Bar at the 1977 annual meeting.

10. The Oregon State Bar shall lend such sums to the Fund
as necessary for organizational expenses to be repaid by the
Fund.

((
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ORS 9.080 
Duties and authority of bar and of board of governors 

• professional liability fund

• quorum

• status of employees of bar

(1) The state bar shall be governed by the board of governors, except as provided in ORS
9.136 (House of delegates created) to 9.155 (Recall of delegate). The state bar has the
authority to adopt, alter, amend and repeal bylaws and to adopt new bylaws
containing provisions for the regulation and management of the affairs of the state
bar not inconsistent with law. The board is charged with the executive functions of
the state bar and shall at all times direct its power to serve the public interest by:

(a) Regulating the legal profession and improving the quality of legal services;

(b) Supporting the judiciary and improving the administration of justice; and

(c) Advancing a fair, inclusive and accessible justice system.

(2) (a)(A) The board has the authority to require all active members of the state bar
engaged in the private practice of law whose principal offices are in Oregon to carry
professional liability insurance and is empowered, either by itself or in conjunction
with other bar organizations, to do whatever is necessary and convenient to
implement this provision, including the authority to own, organize and sponsor any
insurance organization authorized under the laws of the State of Oregon and to
establish a lawyer’s professional liability fund. This fund shall pay, on behalf of active
members of the state bar engaged in the private practice of law whose principal
offices are in Oregon, all sums as may be provided under such plan which any such
member shall become legally obligated to pay as money damages because of any
claim made against such member as a result of any act or omission of such member in
rendering or failing to render professional services for others in the member’s
capacity as an attorney or caused by any other person for whose acts or omissions
the member is legally responsible.
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(B) The board has the authority to assess each active member of the state bar
engaged in the private practice of law whose principal office is in Oregon for
contributions to the professional liability fund and to establish the date by which
contributions must be made.

(C) The board has the authority to establish definitions of coverage to be provided by
the professional liability fund and to retain or employ legal counsel to represent
the fund and defend and control the defense against any covered claim made
against the member.

(D) The board has the authority to offer optional professional liability coverage on an
underwritten basis above the minimum required coverage limits provided under
the professional liability fund, either through the fund, through a separate fund or
through any insurance organization authorized under the laws of the State of
Oregon, and may do whatever is necessary and convenient to implement this
provision. Any fund so established shall not be subject to the Insurance Code of
the State of Oregon.

(E) Records of a claim against the professional liability fund are exempt from
disclosure under ORS 192.311 (Definitions for ORS 192.311 to 192.478) to 192.478
(Exemption for Judicial Department).

(b) For purposes of paragraph (a) of this subsection, an attorney is not engaged in the
private practice of law if the attorney is a full-time employee of a corporation other
than a corporation incorporated under ORS chapter 58, the state, an agency or
department thereof, a county, city, special district or any other public or municipal
corporation or any instrumentality thereof. However, an attorney who practices law
outside of the attorney’s full-time employment is engaged in the private practice of
law.

(c) For the purposes of paragraph (a) of this subsection, the principal office of an
attorney is considered to be the location where the attorney engages in the private
practice of law more than 50 percent of the time engaged in that practice. In the case
of an attorney in a branch office outside Oregon and the main office to which the
branch office is connected is in Oregon, the principal office of the attorney is not
considered to be in Oregon unless the attorney engages in the private practice of law
in Oregon more than 50 percent of the time engaged in the private practice of law.
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(3) The board may appoint such committees, officers and employees as it deems
necessary or proper and fix and pay their compensation and necessary expenses. At
any meeting of the board, two-thirds of the total number of members then in office
shall constitute a quorum. It shall promote and encourage voluntary county or other
local bar associations.

(4) Except as provided in this subsection, an employee of the state bar shall not be
considered an “employee” as the term is defined in the public employees’ retirement
laws. However, an employee of the state bar may, at the option of the employee, for
the purpose of becoming a member of the Public Employees Retirement System, be
considered an “employee” as the term is defined in the public employees’ retirement
laws. The option, once exercised by written notification directed to the Public
Employees Retirement Board, may not be revoked subsequently, except as may
otherwise be provided by law. Upon receipt of such notification by the Public
Employees Retirement Board, an employee of the state bar who would otherwise,
but for the exemption provided in this subsection, be considered an “employee,” as
the term is defined in the public employees’ retirement laws, shall be so considered.
The state bar and its employees shall be exempt from the provisions of the State
Personnel Relations Law. No member of the state bar shall be considered an
“employee” as the term is defined in the public employees’ retirement laws, the
unemployment compensation laws and the State Personnel Relations Law solely by
reason of membership in the state bar. [Amended by 1955 c.463 §2; 1975 c.641 §3;
1977 c.527 §1; 1979 c.508 §1; 1983 c.128 §2; 1985 c.486 §1; 1989 c.1052 §5; 1995
c.302 §17; 2015 c.122 §4; 2019 c.248 §4]
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ORS 9.568 
State lawyers assistance committee 

• personal and practice management assistance committees
• rules
• confidentiality
• civil immunity

(1) (a) The board of governors of the Oregon State Bar may create a state lawyers
assistance committee for the purpose of implementing a lawyers assistance program
and, pursuant thereto, authorize the state lawyers assistance committee to
investigate and resolve complaints or referrals regarding lawyers whose performance
or conduct may impair their ability to practice law or their professional competence.

(b) The board may adopt rules for the operation of the state lawyers assistance
committee.

(c) The purpose of the state lawyers assistance committee is the provision of
supervision and assistance to those lawyers whose performance or conduct may
impair their ability to practice law or their professional competence.

(2) (a) In addition to the state lawyers assistance committee created under subsection (1)
of this section, the board may create personal and practice management assistance
committees to provide assistance to lawyers who are suffering from impairment or
other circumstances that may adversely affect professional competence or conduct.
Personal and practice management assistance committees may also provide advice
and training to lawyers in practice management.

(b) The board may adopt rules governing the provision of assistance to lawyers by
personal and practice management assistance committees.

(c) The purpose of a personal and practice management assistance committee is the
provision of completely confidential assistance, advice and training to lawyers in a
manner that fosters maximum openness in communications between a lawyer and
the committee and that encourages a lawyer to seek assistance from the committee.

(3) Any information provided to or obtained by the state lawyers assistance committee
or any personal and practice management assistance committee, or provided to or
obtained by any agent of those committees, is:

(a) Confidential;
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(b) Exempt from the provisions of ORS 192.311 (Definitions for ORS 192.311 to
192.478) to 192.478 (Exemption for Judicial Department);

(c) Not discoverable or admissible in any civil proceeding without the written consent
of the lawyer to whom the information pertains; and

(d) Not discoverable or admissible in any disciplinary proceeding except to the extent
provided by rules of procedure adopted pursuant to ORS 9.542 (Rules for
investigation of attorneys and applicants).

(4) The limitations placed on the disclosure and admissibility of information in this
section shall not apply to information relating to a lawyer’s noncooperation with the
state lawyers assistance committee or any agent of the committee, or to information
otherwise obtained by the bar from any other source.

(5) The board may authorize the state lawyers assistance committee to act as the
monitor or supervisor for lawyers placed on probation or in diversion in connection
with a disciplinary investigation or proceeding, or who have been conditionally
admitted or reinstated to the practice of law. Any information provided to or
obtained by the state lawyers assistance committee when the committee acts as a
monitor or supervisor under the provisions of this subsection is not subject to
subsection (3) of this section.

(6) All meetings of the state lawyers assistance committee and the personal and practice
management assistance committees are exempt from the provisions of ORS 192.610
(Definitions for ORS 192.610 to 192.690) to 192.690 (Exceptions to ORS 192.610 to
192.690). 

(7) Any person who makes a complaint or referral to the bar as to the competence of an
attorney or provides information or testimony in connection with the state lawyers
assistance committee or any personal and practice management assistance
committee is not subject to an action for civil damages as a result thereof.

(8) With respect to their acts in connection with the state lawyers assistance committee
or any personal and practice management assistance committee, the same privileges
and immunities from civil and criminal proceedings that apply to prosecuting and
judicial officers of the state shall apply to the board, all officers and employees of the
bar, and the members of the committees and their agents.

(9) For the purposes of this section, agents of the state lawyers assistance committee or
a personal and practice management assistance committee include investigators,
attorneys, counselors, staff personnel and any other individual or entity acting on
behalf of or at the request of the committees. [Formerly 9.545; 2005 c.347 §3]
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and Risk Management

Hong Dao
Director of Practice 
Management Assistance 
Program (PMAP)

Matt Borrillo
Director of Claims
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Confidentiality 
Protected By 

Statute 

ORS 9.080, 9.568; OSB Bylaw 24; PLF Policies 6.150 ‐ 6.300; ORPC 8.3

PLF
Claims 

Department

Practice 
Management 

Assistance Program

Oregon 
Attorney 

Assistance Program

BarBar

Regulatory

Discipline

Public

Likelihood 
of Claim

• ~7,000 Lawyers Covered by the PLF
• Between 700 – 900 Claims Per Year

• Chances are roughly 1 in 7 (about 15%)
• 10 yrs (75%) ‐ 15 yrs (81%) – 20 yrs (85%)
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Rate of claims

New v. experienced attorneys Solo/small firms v. big firms

Factors that lead to 
malpractice claims
• Inadequate office systems 
• Inadequate experience in the law
• Failure to follow through
• Inadequate preparation 
• Document drafting errors
• Failure to file/record documents
• Failure to meet deadline
• Trial errors
• Poor client relations
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Number of Claims by Area of Law
PLF Claims Closed in 2022 (725 claims)

Indemnity and Expense Paid
PLF Claims Closed in 2022 ($15.9m)
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Layers of Causes –
A Teamwork 

Approach

Anatomy of a 
Malpractice 

Claim

Client Does Not Know 
There May Be An Issue
•Gather Information
•Contact PLF
•Contact Excess Carrier
•Consider “repairs” so we can 
discuss them

•Consider ethics issues
• Inform the client
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Informing the 
Client 
Potential/Actual 
Issue

• Call the PLF First
• Facts Only
• No Opinions
• Recommend Independent
Legal Advice

• Discuss Ethical Issues
• Send Confirming Letter

Let the 
Professionals 
Help You

• Accept your role as a
client/covered Party

• Talk to PLF before you talk
to anyone
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 Claims Attorneys
 Practice Management Attorneys
 Practice aids  Books  CLEs 
 inPractice Blog   inBrief Newletter

https://osbplf.org
503‐639‐6911 | 800‐452‐1639

https://oaap.org
503‐226‐1057 | 800‐321‐6227
 Short‐term individual counseling
 Referral to other resources 
 Support groups Workshops
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CHAPTER 3 

REGULATION OF LAWYER 

CONDUCT IN OREGON 

Linn Davis 
Oregon State Bar Assistant General Counsel and 
Client Assistance Office Manager 



THE REGULATION OF LAWYER 
CONDUCT IN OREGON

Learning the Ropes November 2023

Linn Davis Asst General Counsel/CAO

WHAT I DO AT THE BAR

3-1



STATUTORY FOUNDATION OF LAWYER REGULATION

ORS Chapter 9

9.006 Recognizes Oregon Supreme Court has inherent power to adopt rules for 
the operation of the courts, including any rules relating to the regulation of the 
practice of law, that are deemed necessary by the court.

9.010 Provides for the Oregon State Bar as a public corporation and 
instrumentality of the judicial department.

9.490 Confers on the bar’s board of governors, with the approval of the house of 
delegates given at any regular or special meeting, the responsibility of formulating 
rules of professional conduct, enforceable only if adopted by the Oregon 
Supreme Court.

9.527 Affirms the Supreme Court’s power to disbar, suspend or reprimand a bar 
member for fundamental acts of misconduct described in the statute, and any 
rules of conduct adopted under 9.490.

OREGON RULES OF PROFESSIONAL 
CONDUCT (RPC) 8.5

HTTPS: / /WWW.OSBAR.ORG/RULESREGS

RULE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the 
disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer not 
admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer 
provides or offers to provide any legal services in this jurisdiction. A lawyer may be subject to the 
disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the Rules of 
Professional Conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in 
which the tribunal sits, unless the rules of the tribunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer's conduct occurred, or, if the 
predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be 
applied to the conduct. A lawyer shall not be subject to discipline if the lawyer's conduct conforms to 
the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer's 
conduct will occur.
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CLIENT ASSISTANCE OFFICE (CAO)

OSB Rules of Procedure (BR) Rule 2.5 Intake and Review of Inquiries and Complaints by Client Assistance Office.

(a) Client Assistance Office. The Bar shall maintain a Client Assistance Office, separate from that of Disciplinary Counsel.
The Client Assistance Office shall, to the extent possible and resources permitting, receive, review, and respond to all
inquiries from the public concerning the conduct of attorneys and LPs and may refer inquirers to other resources. The 
Client Assistance Office will consider inquiries submitted in person, by telephone or by e‐mail, but may require the
complainant to submit the matter in writing before taking any action. The Client Assistance Office will determine the 
manner and extent of review required for the appropriate disposition of any inquiry
(b)Disposition by Client Assistance Office.
(1) If the Client Assistance Office determines that, even if true, an inquiry does not allege misconduct, it shall dismiss the 
inquiry with written notice to the complainant and to the attorney or LP named in the inquiry.
(2) If the Client Assistance Office determines, after reviewing the inquiry and any other information deemed relevant, that
there is sufficient evidence to support a reasonable belief that misconduct may have occurred, the inquiry shall be referred 
to Disciplinary Counsel as a grievance. Otherwise, the Inquiry shall be dismissed with written notice to the complainant
and the attorney or LP.
(3) The Client Assistance Office may, at the request of the complainant, contact the attorney or LP and attempt to assist the
parties in resolving the complainant’s concerns, but the provision of such assistance does not preclude a referral to
Disciplinary Counsel of any matter brought to the attention of the Client Assistance Office.
(b) Review by General Counsel.  Any inquiry dismissed by the Client Assistance Office may be reviewed by General Counsel
upon written request of the complainant. General Counsel may request additional information from the complainant or
the attorney or LP and, after review, shall either affirm the Client Assistance Office dismissal or refer the inquiry to
Disciplinary Counsel as a grievance. General Counsel may affirm the dismissal by adopting the reasoning of the Client 
Assistance Office without additional discussion. The decision of General Counsel is final.

DISCIPLINARY COUNSEL’S OFFICE (DCO)

Rule 2.6 Investigations (excerpt) 

(a) Review of Grievance by Disciplinary Counsel. 

(1) For grievances referred to Disciplinary Counsel by the Client Assistance Office pursuant to BR 2.5(a)(2), Disciplinary Counsel shall, 
within 14 days after receipt of the grievance, mail a copy of the grievance to the attorney or LP, if the Client Assistance Office has not 
already done so, and notify the attorney or LP that he or she must respond to the grievance in writing to Disciplinary Counsel within 
21 days of the date Disciplinary Counsel requests such a response. Disciplinary Counsel may grant an extension of time to respond for 
good cause shown upon the written request of the attorney or LP.  An attorney or LP need not respond to the grievance if he or she 
provided a response to the Client Assistance Office and is notified by Disciplinary Counsel that further information from the attorney 
or LP is not necessary. 

(2) If the attorney or LP fails to respond to Disciplinary Counsel or to provide records requested by Disciplinary Counsel within the 
time allowed, Disciplinary Counsel may file a petition with the Disciplinary Board to suspend the attorney or LP from the practice of 
law, pursuant to the procedure set forth in BR 7.1. Notwithstanding the filing of a petition under this rule, Disciplinary Counsel may 
investigate the grievance. 

(3) Disciplinary Counsel may, if appropriate, offer to enter into a diversion agreement with the attorney or LP pursuant to BR 2.10. If 
Disciplinary Counsel chooses not to offer a diversion agreement to the attorney or LP pursuant to BR 2.10 and does
not dismiss the grievance pursuant to BR 2.6(b), Disciplinary Counsel shall refer the grievance to the SPRB at a 
scheduled meeting. (emphasis added)

(b) Dismissal of Grievance by Disciplinary Counsel. If, after considering a grievance, the response of the attorney or LP, and any 
additional information deemed relevant, Disciplinary Counsel determines that probable cause does not exist to believe misconduct has
occurred, Disciplinary Counsel shall dismiss the grievance. Disciplinary Counsel shall notify the complainant and the attorney or LP of 
the dismissal in writing. A complainant may contest in writing the action taken by Disciplinary Counsel in dismissing his or her
grievance, in which case Disciplinary Counsel shall submit a report on the grievance to the SPRB at a scheduled meeting. The SPRB 
shall thereafter take such action as it deems appropriate. 
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DCO CONTINUED

RPC 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS (excerpt)

(a) An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection
with a disciplinary matter, shall not:
(1) knowingly make a false statement of material fact; or
(2) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or
knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that
this rule does not require disclosure of information otherwise protected by Rule 1.6.
BR 7.1 Suspension for Failure to Respond to a Subpoena (excerpt)

(a) Petition for Suspension. When an attorney or LP fails without good cause to timely respond to a request from
Disciplinary Counsel for information or records, or fails to respond to a subpoena issued pursuant to BR 2.2(b) (2),
Disciplinary Counsel may petition the Disciplinary Board for an order immediately suspending the attorney or LP until
such time as the attorney or LP responds to the request or complies with the subpoena. A petition under this rule shall
allege that the attorney or LP has not responded to requests for information or records or has not complied with a
subpoena, and has not asserted a good‐faith objection to responding or complying. The petition shall be supported by a
declaration setting forth the efforts undertaken by Disciplinary Counsel to obtain the attorney’s or LP’s response or
compliance.

NEITHER SILENCE NOR “BOOM 
SHAKALAKA” ARE VALID RESPONSES

[Bar Counsel charged that] “respondent failed without good cause "to 
respond to requests for information by Bar Counsel or the [board of 
bar overseers] made in the course of the processing of a complaint.“[…]
The respondent alleged that he "DID COMPLY, and DID PROVIDE AN 
ANSWER, and my answer was provided in a form of SILENCE. (BOOM 
SHAKALAKA)." He also stated that, to the extent an answer was 
required, he "formally den[ied], and demand[ed] a Jury Trial.“
By failing without good cause to cooperate with bar counsel's 
investigation of a complaint of misconduct, the respondent violated 
S.J.C. Rule 4:01, § 3 (1).”
In re Liviz (Mass. 2020)
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DON’T BE AN OSTRICH!!

DON’T PANIC
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DON’T RELY SOLELY ON YOUR 
MEMORY

DO I NEED A LAWYER?
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DON’T IMPULSIVELY RESPOND

STATE PROFESSIONAL RESPONSIBILITY BOARD

Rule 2.6 Investigation (excerpt)

(c) Review of Grievance by SPRB.

(1) The SPRB shall evaluate a grievance based on the report of Disciplinary Counsel to determine 
whether probable cause exists to believe misconduct has occurred. The SPRB shall either dismiss the 
grievance, admonish the attorney or LP, direct Disciplinary Counsel to file a formal complaint by the Bar 
against the attorney or LP, or take action within the discretion granted to the SPRB by these rules. 

(1) (A) If the SPRB determines that probable cause does not exist to believe misconduct has occurred, 
the SPRB shall dismiss the grievance and Disciplinary Counsel shall notify the complainant and the 
attorney or LP of the dismissal in writing.

(2) (B) If the SPRB determines that the attorney or LP should be admonished, Disciplinary Counsel 
shall so notify the attorney or LP within 14 days of the SPRB’s meeting. If an attorney or LP refuses 
to accept the admonition within the time specified by Disciplinary Counsel, Disciplinary Counsel 
shall file a formal complaint against the attorney or LP on behalf of the bar. Disciplinary Counsel 
shall notify the complainant in writing of the admonition of the attorney or LP.

(3) (C) If the SPRB determines that the complaint should be investigated further, Disciplinary Counsel 
shall conduct the investigation and notify the complainant and the attorney or LP in writing of such
action.
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DISCIPLINARY BOARD

Rule 6.1 Sanctions.

(a) Disciplinary Proceedings. The dispositions or sanctions in disciplinary proceedings or 
matters brought pursuant to BR 3.4 or 3.5 are

(1) dismissal of any charge or all charges;

(2) public reprimand;

(3) suspension for periods from 30 days to five years;

(4) a suspension for any period designated in BR 6.1(a)(3) which may be stayed in whole or 
in part on the condition that designated probationary terms are met; or

(5) disbarment.

In conjunction with a disposition or sanction referred to in this rule, a respondent may be 
required to make restitution of some or all of the money, property, or fees received by the 
respondent in the representation of a client, or reimbursement to the Client Security Fund.

IN OREGON, LAWYER 
REGULATION IS PUBLIC
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CONFIDENTIALITY AND BAR INQUIRIES

Rules of Professional Conduct Rule 1.6 Confidentiality of information

(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the 
disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably 
believes necessary:

(1) to disclose the intention of the lawyer's client to commit a crime and the information necessary to prevent the crime;

(2) to prevent reasonably certain death or substantial bodily harm; 

(3) to secure legal advice about the lawyer's compliance with these Rules;

(4) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to 
establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was 
involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; 

(5) to comply with other law, court order, or as permitted by these Rules; or

SHARE OF INQUIRIES

• Type of Matter  Number  Percent

• Criminal  526  36.3%

• Domestic Relations  233  16.2%

• Probate/Elder Law  98  6.8%

• Litigation  91  6.3%

• Civil Dispute  74  5.1%

• Personal Injury  44 3.0%

• Landlord/Tenant  42  2.9%

• Juvenile  30  2.1%

• Real Estate/Land Use 25 1.7%

• Employment 18 1.2%

• Debt Collection 17 1.2%

• Business  14  1.0%

• Size Percent of Active       Percent of Inquiries

• Solo  46%  56.7%

• 2–5  20%  19.4%

• 6–10 10% 7.8%

• 11–25  11% 6.6%

• 26+  13%  9.5%

SUBJECT OF INQUIRIES
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HOW TO AVOID A COMPLAINT

OUR ETHICAL DUTIES AS LAWYERS

Loyalty Competence Integrity

3-11



LOYALTY - CONFLICTS

We have a duty to avoid current and former client conflicts of interest.

Know who your clients are. Avoid having clients you don’t intend.

Reasonable expectations of the client test:

“to establish that the lawyer-client relationship exists based on reasonable 
expectation, a putative client’s subjective, uncommunicated intention or expectation 
must be accompanied by evidence of objective facts on which a reasonable person 
would rely as supporting existence of that intent; by evidence placing the lawyer on 
notice that the putative client had that intent; by evidence that the lawyer shared the 
client’s subjective intention to form the relationship; or by evidence that the lawyer 
acted in a way that would induce a reasonable person in the client’s position to rely 
on the lawyer’s professional advice. The evidence must show that the lawyer 
understood or should have understood that the relationship existed, or acted as 
though the lawyer was providing professional assistance or advice on behalf of the 
putative client, as the lawyer” In re Weidner, 310 Or 757, 770 (1990).

LOYALTY - CONFLICTS

RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a current conflict of interest. A current conflict of 
interest exists if:

(1) the representation of one client will be directly adverse to another client; 

(2) there is a significant risk that the representation of one or more clients will 
be materially limited by the lawyer's responsibilities to another client, a former 
client or a third person or by a personal interest of the lawyer; or

(3) the lawyer is related to another lawyer, as parent, child, sibling, spouse or 
domestic partner, in a matter adverse to a person whom the lawyer knows is 
represented by the other lawyer in the same matter.
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LOYALTY - CONFLICTS

(b) Notwithstanding the existence of a current conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not obligate the lawyer to contend for something on
behalf of one client that the lawyer has a duty to oppose on behalf of another
client; and

(4) each affected client gives informed consent, confirmed in writing.

LOYALTY - CONFLICTS

Rule 1.0(g) "Informed consent" denotes the agreement by a person to a proposed 
course of conduct after the lawyer has communicated adequate information and 
explanation about the material risks of and reasonably available alternatives to the 
proposed course of conduct. When informed consent is required by these Rules to be 
confirmed in writing or to be given in a writing signed by the client, the lawyer shall 
give and the writing shall reflect a recommendation that the client seek independent 
legal advice to determine if consent should be given.

Rule 1.0(b) "Confirmed in writing," when used in reference to the informed consent 
of a person, denotes informed consent that is given in writing by the person or a 
writing that a lawyer promptly transmits to the person confirming an oral informed 
consent. See paragraph (g) for the definition of "informed consent." If it is not feasible 
to obtain or transmit the writing at the time the person gives informed consent, then 
the lawyer must obtain or transmit it within a reasonable time thereafter.
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LOYALTY – FORMER CLIENT CONFLICTS

RULE 1.9 DUTIES TO FORMER CLIENTS

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another 
person in the same or a substantially related matter in which that person's interests are materially 
adverse to the interests of the former client unless each affected client gives informed consent, 
confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in 
which a firm with which the lawyer formerly was associated had previously represented a client:

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material 
to the matter, unless each affected client gives informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has 
formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former client except as 
these Rules would permit or require with respect to a client, or when the information has become 
generally known; or

(2) reveal information relating to the representation except as these Rules would permit or require with 
respect to a client.

LOYALTY – FORMER CLIENT CONFLICTS

RULE 1.9 DUTIES TO FORMER CLIENTS

(d) For purposes of this rule, matters are “substantially related” if

the lawyer’s representation of the current client will injure or damage the former 
client in connection with the same transaction or legal dispute in which the 
lawyer previously represented the former client; or

(2) there is a substantial risk that confidential factual information as would 
normally have been obtained in the prior representation of the former client 
would materially advance the current client’s position in the subsequent matter.
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OTHER ASPECTS OF LOYALTY –
COMMUNICATION

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF 
AUTHORITY BETWEEN CLIENT AND LAWYER

(a) Subject to paragraphs (b) and (c), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall
consult with the client as to the means by which they are to be pursued. A lawyer
may take such action on behalf of the client as is impliedly authorized to carry
out the representation. A lawyer shall abide by a client's decision whether to
settle a matter. In a criminal case, the lawyer shall abide by the client's decision, 
after consultation with the lawyer, as to a plea to be entered, whether to waive
jury trial and whether the client will testify.

OTHER ASPECTS OF LOYALTY –
COMMUNICATION

RULE 1.4 COMMUNICATION

(a) A lawyer shall keep a client reasonably informed about the status of a matter
and promptly comply with reasonable requests for information

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding the representation.
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OTHER ASPECTS OF LOYALTY –
CONFIDENTIALITY

RULE 1.6 CONFIDENTIALITY OF INFORMATION

A lawyer shall not reveal information relating to the representation of a client unless 
the client gives informed consent, the disclosure is impliedly authorized in order to 
carry out the representation or the disclosure is permitted by paragraph (b).

RULE 1.0(f) “Information relating to the representation of a client”

denotes both information protected by the attorney-client privilege under applicable 
law, and other information gained in a current or former professional relationship that 
the client has requested be held inviolate or the disclosure of which would be 
embarrassing or would be likely to be detrimental to the client.

COMPETENT REPRESENTATION 
REQUIRES

RULE 1.1 COMPETENCE

A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation.

Court looks at this in the broad context of the representation. An isolated 
instance of negligence may give rise to a substantial claim of legal malpractice but 
it is not, standing alone, likely to support a charge of misconduct. In re Magar, 317 
Or 545 (1993).
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COMPETENT REPRESENTATION ALSO 
REQUIRES

RULE 1.3 DILIGENCE

A lawyer shall not neglect a legal matter entrusted to the lawyer.

Pattern of failing to take action when action is needed = neglect of a legal matter. 
In re Magar, 317 Or 545 (1993).

INTEGRITY

Rule 1.2(b) – Don’t assist a client in fraud or illegal conduct

Rule 3.1 – Don’t pursue claims or contentions that you know are lacking in 
factual or legal merit.  

Rule 4.1 Truthfulness - In the course of representing a client a lawyer shall not 
knowingly: (a) make a false statement of material fact or law to a third person; or 
(b) fail to disclose a material fact when disclosure is necessary to avoid assisting
in an illegal or fraudulent act by a client, unless disclosure is prohibited by Rule
1.6.
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INTEGRITY

Rules 3.3 Candor Toward Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of
material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to
the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a
witness called by the lawyer, has offered material evidence and the lawyer comes to know
of its falsity, the lawyer shall take reasonable remedial measures, including, if permitted, 
disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony
of a defendant in a criminal matter, that the lawyer reasonably believes is false;

(4) conceal or fail to disclose to a tribunal that which the lawyer is required by law to
reveal; or

(5) engage in other illegal conduct or conduct contrary to these Rules.

INTEGRITY

Rules 3.3 Candor Toward Tribunal continued
(b) A lawyer who represents a client in an adjudicative proceeding and who knows
that a person intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding shall take reasonable remedial measures, including, 
if permitted, disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, but in no event require disclosure of information otherwise protected by
Rule 1.6.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an informed decision, 
whether or not the facts are adverse.

Oregon Formal Ethics Op No 2005-34 Client Perjury
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INTEGRITY

RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL (excerpt)

A lawyer shall not:

(a) knowingly and unlawfully obstruct another party's access to evidence or unlawfully 
alter, destroy or conceal a document or other material having potential evidentiary 
value. A lawyer shall not counsel or assist another person to do any such act;

(b) falsify evidence; counsel or assist a witness to testify falsely; offer an inducement to 
a witness that is prohibited by law; or pay, offer to pay, or acquiesce in payment of 
compensation to a witness contingent upon the content of the witness's testimony or 
the outcome of the case; except that a lawyer may advance, guarantee or acquiesce in 
the payment of:

(1) expenses reasonably incurred by a witness in attending or testifying; (2) reasonable 
compensation to a witness for the witness's loss of time in attending or testifying; or 
(3) a reasonable fee for the professional services of an expert witness.

(c) knowingly disobey an obligation under the rules of a tribunal, except for an open 
refusal based on an assertion that no valid obligation exists;

INTEGRITY

RULE 8.4 MISCONDUCT (excerpt)

(a) It is professional misconduct for a lawyer to:

(1) violate the Rules of Professional Conduct, knowingly assist or induce another 
to do so, or do so through the acts of another;

(2) commit a criminal act that reflects adversely on the lawyer's honesty, 
trustworthiness or fitness as a lawyer in other respects;

(3) engage in conduct involving dishonesty, fraud, deceit or misrepresentation that 
reflects adversely on the lawyer’s fitness to practice law;

(4) engage in conduct that is prejudicial to the administration of justice; 
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INTEGRITY

RULE 4.4 RESPECT FOR THE RIGHTS OF THIRD PERSONS; INADVERTENTLY 
SENT DOCUMENTS

(a) In representing a client or the lawyer’s own interests, a lawyer shall not use
means that have no substantial purpose other than to embarrass, delay, harass or
burden a third person, or knowingly use methods of obtaining evidence that
violate the legal rights of such a person.

(b) A lawyer who receives a document or electronically stored information
relating to the representation of the lawyer's client and knows or reasonably
should know that the document or electronically stored information was
inadvertently sent shall promptly notify the sender.

INTEGRITY

Rule 8.4(a) It is professional misconduct for a lawyer to:

(7) in the course of representing a client, knowingly intimidate or harass a person
because of that person’s race, color, national origin, religion, age, sex, gender
identity, gender expression, sexual orientation, marital status, or disability. 

(c) Notwithstanding paragraph (a)(7), a lawyer shall not be prohibited from
engaging in legitimate advocacy with respect to the bases set forth therein.
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REPORTING DUTIES

RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of 
Professional Conduct that raises a substantial question as to that lawyer's honesty, 
trustworthiness or fitness as a lawyer in other respects shall inform the Oregon State Bar 
Client Assistance Office. 

(b) A lawyer who knows that a judge has committed a violation of applicable rules of 
judicial conduct that raises a substantial question as to the judge’s fitness for office shall 
inform the appropriate authority.

(c) This rule does not require disclosure of information otherwise protected by Rule 1.6 or 
ORS 9.460(3), or apply to lawyers who obtain such knowledge or evidence while: (1) acting 
as a member, investigator, agent, employee or as a designee of the State Lawyers Assistance 
Committee; (2) acting as a board member, employee, investigator, agent or lawyer for or on 
behalf of the Professional Liability Fund or as a Board of Governors liaison to the 
Professional Liability Fund; or (3) participating in the loss prevention programs of the 
Professional Liability Fund, including the Oregon Attorney Assistance Program.

(d) This rule does not require disclosure of mediation communications otherwise 
protected by ORS 36.220.

REPORTING DUTIES

Rule 8.1 Bar Admission and Disciplinary Matters

(b) A lawyer admitted to practice in this state shall, within 30 days after receiving 
notice thereof, report in writing to the disciplinary counsel of the Oregon State 
Bar the commencement against the lawyer of any disciplinary proceeding in any 
other jurisdiction.
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REPORTING DUTIES

Rule 1.15-2 IOLTA ACCOUNTS AND TRUST ACCOUNT OVERDRAFT 
NOTIFICATIONS

(l) Every lawyer who receives notification from a financial institution that any
instrument presented against his or her lawyer trust account was presented
against insufficient funds, whether or not the instrument was honored, shall
promptly notify Disciplinary Counsel in writing of the same information required
by paragraph (i). The lawyer shall include a full explanation of the cause of the
overdraft.

REPORTING DUTIES

OSB Rules of Procedure Rule 1.11 Designation of Contact Information.

(a) All attorneys must designate, on a form approved by the Bar, a current business
address and telephone number, or in the absence thereof, a current residence address
and telephone number. A post office address designation must be accompanied by a
street address. 

(b) All attorneys must also designate an e-mail address for receipt of bar notices and
correspondence except (i) attorneys whose status is retired and (ii) attorneys for
whom reasonable accommodation is required by applicable law.

(c) An attorney seeking an exemption from the e-mail address requirement in
paragraph (b)(ii) must submit a written request to the Chief Executive Officer, whose
decision on the request will be final.

(d) It is the duty of all attorneys promptly to notify the Bar in writing of any change in
his or her contact information. A new designation is not effective until actually
received by the Bar. 
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PROFESSIONALISM

PROFESSIONALISM?
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OTHER HELPFUL RESOURCES

Oregon Formal Ethics Opinions Online: https://www.osbar.org/ethics/toc.html

OSB Bar Bulletin Bar Counsel Archive: https://www.osbar.org/ethics/bulletinbarcounsel.html (also valuable 
are the Managing Your Practice columns)

The Ethical Oregon Lawyer (OSB Legal Pubs 2015) available at BarBooks online or in print.

OSB Professional Liability Fund  www.osbplf.org

Oregon Law Practice Management blog http://oregonlawpracticemanagement.com/

Oregon Attorney Assistance Program  www.oaap.org  503 226-1057  800 321-6227 (OAAP)

OSB Fee Dispute Resolution Program https://www.osbar.org/feedisputeresolution
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“Professionalism:  Be the Person Your Dog Thinks You Are” 

Tuesday, November 7, 2023, 11:15 a.m. to 12:15 p.m. 

The Honorable John V. Acosta, United States Magistrate Judge 
The Honorable Eric L. Dahlin, Multnomah County Circuit Court Judge 

RESOURCES: 

Professionalism statements: 

OSB Professionalism Statement 
United States District Court, Oregon, Professionalism Statement 

Cases: 

-- Ahanchian v. Xenon Pictures, Inc., 624 F. 3d 1253 (9th Cir. 2010) 
-- Art Ask Agency v. The Individuals, et al., Case No. 20-cv-1666 
(N.D. Ill.) (March 6, 2020 Order). 
-- La Jolla Spa MD, Inc. v. Avidas Pharmaceuticals, LLC, Case No.: 
17-CV-1124-MMA(WVG), 2019 WL 4141237 (S.D. Ca. Aug. 30,
2019)
-- People v. Trump, et al., Ind No. 71543-23 (N.Y. Sup. Ct. Sept. 26,
2023).
-- Precision Automation, Inc. v. Technical Services, Inc., Case Nos.
07-707-AC, 09-975-AC (March 10, 2010 Trans. of Proceedings).
-- Sahyers v. Prugh, Holliday & Karatinos, P.L., 560 F.3d 1241 (11th
Cir. 2009)
-- Smith v. City of Medford, Case No. 1:17-cv-00931-CL (April 13,
2020 Order)
-- St. Charles Health System, Inc. v. Oregon Fed. Of Nurses, Case No.
6:21-cv-304-MC (Dec. 16, 2021 Order)
-- Thomsen v. Naphcare, Inc., Case No. 3:19-00969-AC (April 6,
2020 Order)
-- Wisner v. Laney, 984 N.E. 2d 1201 (Ind. 2012)
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Articles: 

“Civility,” ABA Journal (January 2013) 
“Ivory Tower Interventions:  Responding to Professionalism 
Dilemmas with Judges,” OSB Bulletin (July 2020) 
“Professionalism for Litigation and Courtroom Practice,” OSB 
Bulletin (August 2007) 
“Why Kill All the Lawyers,” OSB Bulletin (Jan. 1999) 

Examples: 

George H.W. Bush letter to Bill Clinton, January 20, 1993. 

I. Professionalism Is Not Ethics.

A. Ethics (Rules of Professional Responsibility):

B. Professionalism.

II. What Does “Professionalism” Mean?

A. Keep your word.

B. Agree to disagree – agreeably.

C. Extend professional courtesies.

D. Be courteous to and respectful of everyone.

E. Don’t let the other lawyer control your behavior.

F. Don’t do something just because you can.

G. Don’t take unfair advantage of opposing counsel.

III. Why Professionalism?  Quality of Life

A. You’re staring a career that likely will last for 40 years.
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B.  Beware the “adversary creep” into your personal life. 

 
IV.  Why Professionalism?  Career Satisfaction 
 

A.  Professionalism avoids ethical problems. 
 

B.  What kind of clients do you want to have? 
 

C.  Do you want to encourage malpractice claims, bar complaints, and billing 
disputes? 

 
D.  You never know who you will encounter in your career 10, 15, or 20 years 
later. 

 
V.  The Benefits Professional Conduct – and the Prejudicial Effects of Behaving 
Unprofessionally:  Jurors. 
 

A.  They notice when lawyers are professional and exhibit good manners – 
and when they aren’t professional and are poorly behaved.   

 
B.  They want lawyers to use trial time efficiently and effectively.  
Observations about poor use of time include: 

 
C.  They want lawyers to be organized and well prepared.  Juror observations 
include: 

 
VI.  The Benefits Professional Conduct – and the Prejudicial Effects of Behaving 
Unprofessionally:  Judges. 
 

A.  Judges and their staffs notice when professionalism is present and also 
when it’s absent.   

 
B.  Judges can publicize unprofessional behavior if the unprofessional 
behavior is egregious enough: 
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1. Ahanchian v. Xenon Pictures, Inc., 624 F.3d 1253 (9th Cir. 2010):
Illustrates the danger of sharp tactics and the use of a technical and
narrow reading of rules.

2. La Jolla Spa Md, Inc. v. Avidas Pharmaceuticals, LLC, 2019 WL
4141237 (S.D. Ca. Aug. 8, 2019):  Illustrates the financial
consequences of unprofessional behavior.

3. Sayers v. Prugh, Holliday & Karatinos, P.L., 560 F.3d 1241 (11th
Cir. 2009):  Illustrates the danger of following a client’s instructions
without fulfilling the role of adviser to your client and officer of the
court.

4. Wisner v. Laney, 984 N.E.2d 1201 (Ind. 2012):  Illustrates: judges’
frustration with lawyers’ constant bickering and the consequences of
being drawn into opposing counsel’s bad behavior and responding in
kind.

5. In re Starr, 330 Or. 385, 394 (2000) (stating that “persistent, even
reckless, lack of professionalism” is a trait or mindset relevant to
reinstatement to the bar, equivalent in importance to “failure to
acknowledge prior wrongdoing”.

VII. The Benefits Professional Conduct – and the Prejudicial Effects of Behaving
Unprofessionally:  Public Confidence in the Justice System and the Rule of Law.

A. Indeed, the OSB Statement of Professionalism provides:  “I will protect
and improve the image of the legal profession in the eyes of the public.”

B. Indeed, our fellow citizens want lawyers to right wrongs, to correct
injustices, and to do the right thing even when the right thing in difficult or
unpopular.

C. Here is one reason we say this.

D. We must maintain the Rule of Law through our professionalism.

E. The Rule of Law provides a framework within which our society functions.
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F.  It is a framework that ensures the rights guaranteed under the Constitution, 
statutes, and judicial precedent are afforded to all.  

 
G.  It provides equal footing for the “have nots” with the “haves.”  

 
H.  You have entered a profession which is the only profession empowered to 
protect the rights of our citizens, the only profession whose role and whose 
responsibility it is to perpetuate the Rule of Law.  

 
E.  Laywers ensure the rights guaranteed by the constitution are given and 
protected.  

 
F.  Lawyers have done these things:  

 
1. ended school segregation.  

 
2. established the right to equal treatment of all persons, regardless of 
their race, color, gender, religion, disability, national origin, sexual 
orientation, and sexual identity.  

 
3. ensured due process and the right to counsel is provided for every 
criminal defendant, regardless of the nature of the crime charged.  

 
4. won marriage equality.  

 
5. established the right to privacy.  

 
6. created and safeguarded voting rights.  

 
7. ensured accountability of government officials who use their offices 
to violate constitutional rights.  

 
8. ensured the right to free speech, regardless of the view of the speaker.  

 
9. Ensured that institutions, not individuals, provide processes upon 
which we may rely for equality, fairness, and justice.  
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10. It is the work of lawyers that makes society better, whether it stops
discrimination, makes a product safer, protects those or accused of
crimes, or holds accountable corporations or persons who harm the
environment or take unfair financial advantage of those who trust them
with their money or their livelihood.

G. We are a nation of laws because there are lawyers, and because there are lawyers,
the Rule of Law exists.

VIII. Professionalism in Writing.

A. Almost always, your written work product is the first impression and is
the basis for your credibility with the court and other lawyers.

B. Guidelines.

C. Examples of unprofessional writing:

IX. Professionalism and Other Lawyers.

A. Dealing with more experienced opponents.

B. Misuse of sanctions motions
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As lawyers, we belong to a profession that serves our clients and the public good. As officers of the

court, we aspire to a professional standard of conduct that goes beyond merely complying with the
ethical rules. Professionalism is consistent conduct that includes compliance with all ethical rules 
promulgated by the Oregon Supreme Court, courageous representation of clients, striving for the 
public good and complying with the following principles in dealing with our clients, opposing 
parties, opposing counsel, the courts and all others:

• I will promote the integrity of the profession and the legal system.
• I will work to ensure access to justice for all segments of society.
• I will avoid all forms of discrimination.
• I will protect and improve the image of the legal profession in the eyes of the public.

• I will support a diverse bench and bar.

• I will promote respect for the courts.
• I will support the education of the public about the legal system.
• I will work to achieve my client’s goals, while at the same time maintain my professional

ability to give independent legal advice to my client.
• I will always advise my clients of the costs and potential benefits or risks of any

considered legal position or course of action.
• I will communicate fully and openly with my client, and use written fee agreements with

my clients.
• I will not employ tactics that are intended to delay, harass, or drain the financial resources

of any party.
• I will always be prepared for any proceeding in which I am representing my client.
• I will be courteous and respectful to my clients, to adverse litigants and adverse counsel,

and to the court.
• I will only pursue positions and litigation that have merit.
• I will explore all legitimate methods and opportunities to resolve disputes at every stage

in my representation of my client.
• I will support pro bono activities.

Statement of Professionalism
Adopted by the Oregon State Bar House of Delegates and 

Approved by the Supreme Court of Oregon effective September 16, 2019

Oregon State Bar • 16037 SW Upper Boones Ferry Rd • PO Box 231935 • Tigard, OR 97281-1935 
503.620.0222 or toll-free in Oregon 800.452.8260
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United States District Court, District of Oregon 

Statement of Professionalism and Notice of Rule 83-6 
• https://ord.uscourts.gov/index.php/attorneys/statement-of-professionalism

The following Statement of Professionalism1 has been adopted by the United States District 
Court for the District of Oregon and applies to all attorneys admitted to practice before the bar of 
this Court. 

Introduction 

As members of the bar of the U.S. District Court for the District of Oregon, we belong to a 
profession devoted to serving both the interests of our clients and the public good. In our roles as 
officers of the court, as counselors, and as advocates, we aspire to a professional standard of 
conduct. With adherence to a professional standard of conduct, we earn a reputation for honor, 
respect, and trustworthiness among our clients, in the legal community, and with the public. 

Professionalism 

Professionalism includes integrity, courtesy, honesty, and willing compliance with the highest 
ethical standards. Professionalism goes beyond observing the legal profession's ethical rules by 
sensitively and fairly serving the best interest of clients and the public. Professionalism fosters 
respect and trust among lawyers and between lawyers and the public, promotes the efficient 
resolution of disputes, simplifies transactions, and makes the practice of law more enjoyable and 
satisfying. 

To further our commitment to conduct ourselves as professionals, we adopt the following general 
guidelines for our practice. 

General Guidelines 

1.1 As officers of the court, we will promote the integrity, dignity, independent judgment, 
effectiveness, and efficiency of the legal system. 

1.2 We will work professionally with all parties whose activities relate to our client's work. 

1.3 We will conduct our practice in a courteous, fair, and respectful manner. 

1.4 We will conduct our practice in a timely manner. 

1.5 We will commit ourselves to developing and preserving the ideals of integrity, honesty, 
competence, fairness, and devotion to the public interest. 
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1.6 We will represent our clients zealously within the bounds of the law and the ethical standards 
approved by law of the US District Court - District of Oregon, vigorously protecting the interest 
of our clients in a responsible manner. 

1.7 In appropriate cases, we will advise our clients of the availability of mediation, arbitration, 
and other alternative methods of resolving disputes. 

1.8 We will avoid all forms of discrimination. We will actively support all efforts to assure that 
all members of our society are afforded the protections and rights provided by law. 

1.9 We will not knowingly misstate facts or law. We will not knowing cause a person to form a 
mistaken conclusion of facts or law. 

1.10 We will learn and follow practices and civilities that encourage respect, diligence, candor, 
punctuality, and trust. 

1.11 We will avoid unjust and improper criticism and personal attacks on opponents, judges, and 
others and will refrain from asserting untenable positions. 

1.12 We will not use delaying tactics. 

1.13 We believe lawyers should solve problems, not create or exacerbate them. 

1.14 We will be knowledgeable in the areas in which we practice, and when necessary will 
associate with or refer clients to counsel knowledgeable in other fields of practice. 

Notice of Local Rule (LR) 83-6 

Attorney admissions, discipline, and standards of professional conduct are addressed in LR 83. 
Please ensure that you are familiar with your obligations under this rule. 

In particular, please note LR 83-6, which requires every attorney admitted to practice before the 
Court to notify the Clerk, Chief Judge, and the assigned judge in writing within fourteen days of: 
suspension, disbarment, taking active status, or a change in admissions status in another 
jurisdiction that would affect eligibility to practice before this Court; a felony conviction in a 
state or federal court; or resignation from the bar of any court while an investigation was pending 
into allegations of misconduct which would warrant suspension or disbarment. 

As the Practice Tip to this rule states, it is in the attorney's interest to report a disciplinary event 
listed in LR 83-6 as soon as possible. If a period of reciprocal suspension is imposed under LR 
83-6(b), early notification increases the likelihood that the period of reciprocal suspension may
coincide with the suspension period imposed by the disciplining court or bar. For most attorneys,
parallel suspension periods are less disruptive to professional obligations than serial or
overlapping suspension periods.
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1This Statement of Professionalism has been abridged from the Statement of Professionalism 
adopted by the Oregon State Bar and approved by the Supreme Court of Oregon. 

Last Updated: Wednesday, June 10, 2020  
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United States Court of Appeals,
Ninth Circuit.

Amir Cyrus AHANCHIAN, an individual, Plaintiff-
Appellant,

v.
XENON PICTURES, INC., a Delaware corpora-
tion; CKrush, Inc., a Delaware corporation; Sam
Maccarone, an individual; Preston Lacy, an indi-

vidual, Defendants-Appellees.
Amir Cyrus Ahanchian, an individual, Plaintiff-

Appellant,
v.

Xenon Pictures, Inc., a California corporation; CK-
rush Inc., a Delaware corporation; Sam Maccarone,
an individual; Preston Lacy, an individual, Defend-

ants-Appellees.

Nos. 08-56667, 08-56906.
Argued and Submitted Feb. 2, 2010.

Filed Nov. 3, 2010.

Background: Writer brought copyright infringe-
ment action against movie's distributor, production
company, director, and screenwriter, alleging de-
fendants used in the movie several skits he authored
without his permission. The United States District
Court for the Central District of California, John F.
Walter, J., denied writer's motion for extension of
time to file opposition to defendants' summary
judgment motion and motion to accept late-filed
opposition, and subsequently granted defendants'
motions for summary judgment and attorneys' fees.
Writer appealed.

Holdings: The Court of Appeals, Wardlaw, Circuit
Judge, held that:
(1) writer demonstrated good cause for filing late
opposition to defendants' summary judgment mo-
tion, and thus grant of extension of time to file op-
position was warranted, and
(2) writer's delay in filing opposition to defendants'
summary judgment motion was result of excusable

neglect, and thus grant of motion to allow late-filed
opposition was warranted.

Reversed and remanded.

West Headnotes

[1] Federal Courts 170B 813

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk813 k. Allowance of remedy and
matters of procedure in general. Most Cited Cases

Federal Courts 170B 829

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk829 k. Amendment, vacation, or
relief from judgment. Most Cited Cases

The district court's denial of an extension of
time is reviewed for abuse of discretion, as is a
court's denial of a motion for relief from judgment.
Fed.Rules Civ.Proc.Rules 6(b), 60(b), 28 U.S.C.A.

[2] Federal Courts 170B 812

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(K) Scope, Standards, and Extent
170BVIII(K)4 Discretion of Lower Court

170Bk812 k. Abuse of discretion.
Most Cited Cases

Under abuse of discretion standard of review,
Court of Appeals reverses where the district court
applied the incorrect legal rule or where the district
court's application of the law to the facts was: (1)
illogical; (2) implausible; or (3) without support in
inferences that may be drawn from the record.

[3] Federal Civil Procedure 170A 923
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170A Federal Civil Procedure
170AVII Pleadings and Motions

170AVII(I) Motions in General
170Ak923 k. Time for filing. Most Cited

Cases
Rule governing enlargement of time, like all

the Federal Rules of Civil Procedure, is to be liber-
ally construed to effectuate the general purpose of
seeing that cases are tried on the merits. Fed.Rules
Civ.Proc.Rule 6(b)(1), 28 U.S.C.A.

[4] Federal Civil Procedure 170A 923

170A Federal Civil Procedure
170AVII Pleadings and Motions

170AVII(I) Motions in General
170Ak923 k. Time for filing. Most Cited

Cases
Requests for extensions of time made before

the applicable deadline has passed should normally
be granted in the absence of bad faith or prejudice
to the adverse party. Fed.Rules Civ.Proc.Rule
6(b)(1), 28 U.S.C.A.

[5] Copyrights and Intellectual Property 99
89(2)

99 Copyrights and Intellectual Property
99I Copyrights

99I(J) Infringement
99I(J)2 Remedies

99k72 Actions for Infringement
99k89 Judgment

99k89(2) k. Summary judgment.
Most Cited Cases

Writer moving for one-week extension of time
to file opposition to defendants' dispositive motion
for summary judgment demonstrated good cause
for filing late opposition, and thus grant of exten-
sion of time to file opposition was warranted in
copyright infringement action, absent any showing
of bad faith or prejudice to defendants; deadline for
filing opposition was exceptionally constrained due
to peculiar dictates of local rules, deadline followed
immediately upon Labor Day weekend and writer
had only five business days to respond to defend-

ants' motion, and writer's counsel was out-of-state
in fulfillment of previously-scheduled political
commitment from day defendants chose to file their
motion through day opposition was due. Fed.Rules
Civ.Proc.Rule 6(b)(1), 28 U.S.C.A.

[6] Copyrights and Intellectual Property 99
89(2)

99 Copyrights and Intellectual Property
99I Copyrights

99I(J) Infringement
99I(J)2 Remedies

99k72 Actions for Infringement
99k89 Judgment

99k89(2) k. Summary judgment.
Most Cited Cases

District court, in considering writer's motion to
allow late-filed opposition to defendant's disposit-
ive motion for summary judgment in copyright in-
fringement action, was required to apply four-factor
equitable test to determine whether writer's failure
to meet filing deadline constituted “excusable neg-
lect.” Fed.Rules Civ.Proc.Rule 60(b), 28 U.S.C.A.

[7] Federal Courts 170B 611

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(D) Presentation and Reservation in
Lower Court of Grounds of Review

170BVIII(D)1 Issues and Questions in
Lower Court

170Bk611 k. Necessity of presentation
in general. Most Cited Cases

General rule that a party will be deemed to
have waived any issue or argument not raised be-
fore the district court does not apply where the dis-
trict court nevertheless addressed the merits of the
issue not explicitly raised by the party.

[8] Federal Civil Procedure 170A 923

170A Federal Civil Procedure
170AVII Pleadings and Motions

170AVII(I) Motions in General
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170Ak923 k. Time for filing. Most Cited
Cases

To determine whether a party's failure to meet
a deadline constitutes “excusable neglect,” courts
must apply a four-factor equitable test, examining:
(1) the danger of prejudice to the opposing party;
(2) the length of the delay and its potential impact
on the proceedings; (3) the reason for the delay;
and (4) whether the movant acted in good faith.
Fed.Rules Civ.Proc.Rule 60(b), 28 U.S.C.A.

[9] Copyrights and Intellectual Property 99
89(2)

99 Copyrights and Intellectual Property
99I Copyrights

99I(J) Infringement
99I(J)2 Remedies

99k72 Actions for Infringement
99k89 Judgment

99k89(2) k. Summary judgment.
Most Cited Cases

Writer's delay in filing his opposition to de-
fendant's dispositive motion for summary judgment
was result of excusable neglect, and thus grant of
motion to allow late-filed opposition was warranted
in action alleging copyright infringement, even
though calendaring mistake, which was partial
cause of late filing, was weak justification for
delay, since defendants were not prejudiced by late
filing, length of delay was mere three days and
would not have adversely affected either the sum-
mary judgment hearing date or trial date, and there
was no indication that writer's failure to file opposi-
tion on time was result of bad faith. Fed.Rules
Civ.Proc.Rule 60(b), 28 U.S.C.A.

*1254 Jeffery J. Daar, Daar & Newman, PC, Los
Angeles, CA, for the plaintiff-appellant, Amir Cyr-
us Ahanchian.

Leonard S. Machtinger, Kenoff & Machtinger,
LLP, Los Angeles, CA; Richard L. Charnley, Terry
Anastassiou and Ernest E. Price, Ropers, Majeski,
Kohn, & Bentley, Los Angeles, CA, for the defend-
ants-appellees.

Appeal from the United States District Court for the
Central District of California, John F. Walter, Dis-
trict Judge, Presiding. D.C. No.
2:07-cv-06295-JFW-E.

Before: ANDREW J. KLEINFELD, KIM McLANE
WARDLAW and CONSUELO M. CALLAHAN,
Circuit Judges.

OPINION
WARDLAW, Circuit Judge:

Procedure “is a means to an end, not an end in
itself-the ‘handmaid rather than *1255 the mistress'
of justice.” Charles E. Clark, History, Systems and
Functions of Pleading, 11 Va. L.Rev. 517, 542
(1925). While district courts enjoy a wide latitude
of discretion in case management, this discretion is
circumscribed by the courts' overriding obligation
to construe and administer the procedural rules so
as “to secure the just, speedy, and inexpensive de-
termination of every action and proceeding.”
Fed.R.Civ.P. 1. These consolidated appeals arise
from a district court's refusal to exercise discretion
consistent with the dictates of Rule 1.

Amir Cyrus Ahanchian's counsel moved for a
one-week extension of time to file his opposition to
defendants' summary judgment motion, citing as
good cause: (1) the extremely short eight day re-
sponse deadline (with three of those days falling
over a federal holiday weekend) created by the
combination of an unusual local rule and defend-
ants' litigation tactics; (2) his preplanned absence,
beginning the day defendants filed the motions, in
fulfillment of an out-of-state commitment; and (3)
the large number of supporting exhibits attached to
defendants' motion. Defense counsel, without re-
gard to the previous professional courtesies exten-
ded to him by Ahanchian's counsel, vigorously op-
posed the extension. Despite the presence of what
most reasonable jurists would regard as good cause
and the absence of prejudice to anyone, the district
court denied the motion. Even so, Ahanchian's
counsel managed to file the opposition, albeit three
days late, due to a calendaring mistake and com-
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puter problems, along with a motion asking that the
district court accept the late-filed opposition. Five
days later, the district court construed that motion
as one for reconsideration under Rule 60(b), and,
applying an incorrect legal standard, denied it. That
same day, having plaintiff's opposition in hand, but
refusing to consider it, the district court granted de-
fendants' motion for summary judgment, failing to
provide any legal reasoning or citation to law or
facts.FN1 To add injury to insult, the district court
awarded defense counsel $247,171.32 in attorneys'
fees. We conclude that the district court abused its
discretion in denying both the request for an exten-
sion of time and the motion to accept the late-filed
opposition, and erred in granting defendants' mo-
tion for summary judgment and in awarding attor-
neys' fees to defense counsel.

FN1. Ahanchian does not argue that we
should reverse the district court for its fail-
ure to provide any reasoning in its order
granting summary judgment. However, we
have held this alone is reversible error, be-
cause it precludes us from conducting a
meaningful review of the district court's
order. See Gov't Employees Ins. Co. v.
Dizol, 133 F.3d 1220, 1225 (9th Cir.1998)
(en banc) (noting that remand is appropri-
ate where the district court fails to “make a
sufficient record of its reasoning to enable
appellate review”). Nonetheless, we have
reviewed the district court record in its en-
tirety and reverse in part and affirm in part
the award of summary judgment in the
memorandum disposition filed concur-
rently with this opinion. We also vacate
the award of attorneys' fees.

I. FACTUAL AND PROCEDURAL BACK-
GROUND

These appeals arise from the creation of the
movie National Lampoon's TV: The Movie, theat-
rically released in November 2006. Unlike tradi-
tional films, this movie eschews plot or character
development, instead lampooning several high pro-

file television programs in a series of independent
comedic skits. This lawsuit involves the disputed
authorship of a number of these skits. Ahanchian
claims that ten skits he authored (and subsequently
copyrighted) either appear verbatim in the movie or
serve as the basis for skits included in the final ver-
sion of the movie.

*1256 Ahanchian filed a complaint on Septem-
ber 17, 2007 against Sam Maccarone (director and
writer of the film), Preston Lacy (writer and actor),
Xenon Pictures, Inc. (distributor), and CKrush, Inc.
(producer) asserting causes of action for copyright
infringement, breach of an implied contract, and
unfair competition in violation of the Lanham Act.
Apparently, Maccarone and Lacy were difficult to
locate. Defense counsel for Xenon Pictures, who
had been appointed by the district court to represent
Maccarone and Lacy, sought additional time to an-
swer Ahanchian's complaint on their behalf. Exhib-
iting the professional courtesy expected of officers
of the court, Ahanchian's counsel stipulated to an
extension of time-which stipulation the district
court then rejected.

On January 7, 2008, the district court issued its
scheduling order establishing, among other dead-
lines: November 18, 2008, as the date for the com-
mencement of trial; September 2, 2008, as the dis-
covery cut-off date; and September 15, 2008, as the
last day for hearing motions. Maccarone and Lacy
did not file their answer to the complaint until June
30, 2008. Because of Maccarone and Lacy's late en-
trance into the litigation, the parties entered into a
joint stipulation on July 9, 2008, seeking to extend
by twelve weeks all the deadlines established by the
scheduling order to allow more time for discovery.
The district court again denied the stipulated exten-
sion of time, finding that the parties had failed to
demonstrate good cause as to why discovery could
not be completed by September 2, 2008.

Because the district court's scheduling order set
September 15, 2008, as the last day for hearing mo-
tions, the local rules in force at the time made Au-
gust 25, 2008, the last date to file any motion for

Page 4
624 F.3d 1253, 2010 Copr.L.Dec. P 29,994, 77 Fed.R.Serv.3d 1253, 10 Cal. Daily Op. Serv. 13,936
(Cite as: 624 F.3d 1253)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.4-15

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR60&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998031246&ReferencePosition=1225
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998031246&ReferencePosition=1225
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998031246&ReferencePosition=1225


summary judgment. See C.D. Cal. Local R. 6-1
(2008) (requiring that any motion be filed within
twenty-one days before the hearing date). Though
there is no indication in the record that they did so,
the defendants assert that they informed Ahanchi-
an's counsel on August 6, 2008, that they would be
filing a motion for summary judgment. On August
25, 2008, the last possible day for filing, the de-
fendants moved for summary judgment seeking dis-
missal of all of Ahanchian's claims and for termin-
ating sanctions resulting from a discovery dispute.
These motions were accompanied by roughly 1,000
pages of supporting exhibits and declarations. Be-
cause the defendants chose to wait until the last day
to file their motions, the local rules operated to set a
deadline of September 2, 2008-the day after Labor
Day-for Ahanchian to review these materials and to
prepare and file his oppositions. Ahanchian, there-
fore, was left with a mere eight days, three over the
Labor Day weekend, to draft his oppositions to the
motions. See C.D. Cal. Local R. 7-9 (2008)
(requiring any opposition to be filed no later than
fourteen days before the hearing date);
Fed.R.Civ.P. 6(a)(1)(C) (extending deadlines by an
additional day where a deadline would otherwise
fall on a holiday). Also, Ahanchian's lead counsel
was scheduled to travel out of state on August 25 to
fulfil a previously-scheduled commitment.FN2

FN2. On appeal, Ahanchian's counsel re-
vealed that his trip was required because
he was serving as a duly-elected California
state delegate to a major political party's
national convention. See Cal. Elec.Code §
6201.

Given the already unreasonably strained dead-
lines, within which fell an out-of-state commitment
and Labor Day weekend, on August 28, 2008,
Ahanchian asked defense counsel to stipulate to a
one-week continuance of the hearing date for de-
fendants' motions, along with corresponding one-
week extensions of the deadlines for Ahanchian to
file oppositions and for defendants*1257 to reply.
Defense counsel refused to so stipulate. The very

next day, on August 29, 2008, Ahanchian filed an
ex parte application pursuant to Local Rule 7-19
seeking a one-week extension. Ahanchian recited as
good cause for the requested extension of time that:
(1) defendants had waited until the last day to file
their motions, choosing to file four days before the
Labor Day weekend, and with knowledge of
pending depositions; (2) the accompanying motions
and exhibits amounted to 1,000 pages of materials;
(3) Ahanchian's lead counsel had left the state on
August 25 on a prescheduled trip and would not be
returning until September 2; and (4) Ahanchian,
who was needed to respond to the motion, was also
out of town over Labor Day weekend. Ahanchian
noted that “[n]o party will suffer any prejudice”
should the court grant the continuance.

Defendants opposed the motion, arguing that
Ahanchian had failed to demonstrate “good cause.”
Specifically, they argued that Ahanchian's counsel
“knew (or should have known) that the motions
would be filed no later than August 25-and yet, for
reasons unexplained, this is precisely the date
plaintiff's counsel decided to travel ‘out of state.’
Why? No reason is offered.” In a footnote, the de-
fendants posed some hypothetical possibilities: “A
family emergency? A conflicting work-related pri-
ority? Or a vacation to Mexico? The point is, it is
not explained. Absence [sic ] explanation, good
cause cannot be discerned.” As for prejudice, de-
fendants made the weak and false arguments that
the requested continuance would give Ahanchian
“several weeks to prepare an Opposition,” and yet
defendants would have only one week to file their
reply. They also asserted that they would have “less
time to prepare for trial.” In point of fact, Ahanchi-
an had requested extensions of time to file both his
opposition and for the defendants' replies. Had
Ahanchian's request been granted, defendants
would have had the full time allowed by the local
rules to reply. Moreover, the trial was not sched-
uled to commence for another three months.

Ahanchian ultimately filed his opposition to the
summary judgment motion three days late, on
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September 5, 2008,FN3 at which time he also filed
an ex parte application seeking permission to make
the late filing.FN4 On September 8, 2008, defend-
ants responded by reiterating their opposition to
any extension of time, and urging the district court
to “ignore” the late opposition. They further sug-
gested that Ahanchian's counsel's representation
that he believed the deadline was September 4 was
disingenuous, and that Ahanchian had failed to ad-
equately explain the technical computer problems
that had resulted in the one-day delay.

FN3. Ahanchian's opposition to the Motion
for Terminating Sanctions was filed two
days earlier, on September 3.

FN4. In this application, Ahanchian's
counsel explained that his office had made
a calendaring error, and thus he erro-
neously believed that the oppositions were
not due until September 4, 2008. The truth
of this statement is supported by counsel's
earlier application seeking an extension of
the deadlines, which represented that
“Plaintiff's opposition papers are currently
due on September 4, 2008.” Neither de-
fense counsel nor the court chose to alert
counsel that he had misstated the deadline,
adding two days. Counsel also explained
he attempted to meet that erroneously-calcu-
lated deadline but “due to technical com-
puter circumstances beyond control,” he
could not file until September 5.

On September 10, 2008, in a three-paragraph
order, the district court granted defendants' sum-
mary judgment motion in full. It simultaneously
denied Ahanchian's ex parte motion, concluding,
without citing any record support, that Ahanchian,
“apparently*1258 not pleased with the court's rul-
ing,” had simply failed to file timely oppositions.
The court construed Ahanchian's September 5,
2008, ex parte application as a Federal Rule of
Civil Procedure 60(b) motion for reconsideration of
its denial of Ahanchian's August 29, 2008, request
for a one-week extension. The court then denied the

motion, citing three authorities: (1) a Fifth Circuit
decision concluding that the “inadvertent mistake”
of counsel was not a sufficient ground to excuse
missing a filing deadline; (2) a Sixth Circuit de-
cision rejecting “calendaring errors” as justification
for reconsideration; and (3), finally, an inapposite
Ninth Circuit decision that suggests a party should
sue its lawyer for malpractice rather than bring a
Rule 60(b)(1) motion when it comes to regret an ac-
tion based on erroneous legal advice.

Meanwhile, in its summary judgment order, the
court correctly observed that Ninth Circuit preced-
ent bars district courts from granting summary
judgment simply because a party fails to file an op-
position or violates a local rule, and also correctly
cited its obligation to analyze the record to determ-
ine whether any disputed material fact was present.
It then effectively flouted both legal principles,FN5

stating that it had reviewed only the defense evid-
ence, even though it knew the opposition papers
were already filed, having ruled upon the accompa-
nying motion for a late filing. Unsurprisingly,
based on only defendants' version of the facts, the
court concluded that defendants were not liable on
any claim and granted judgment in their favor.

FN5. For example, even without consider-
ing the late-filed opposition papers, the re-
cord then before the district court included
the certificates of copyright registration,
which are prima facie evidence of owner-
ship and which should have precluded an
award of summary judgment on Ahanchi-
an's copyright claims.

Ahanchian timely appeals the district court's
procedural rulings, the grant of summary judgment,
and the award of attorneys' fees.

II. STANDARD OF REVIEW
[1][2] The district court's denial of an extension

of time pursuant to Federal Rule of Civil Procedure
6(b) is reviewed for abuse of discretion, see Kyle v.
Campbell Soup Co., 28 F.3d 928, 930 (9th
Cir.1994), as is a court's denial of a Rule 60(b) mo-
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tion, see United States v. Asarco Inc., 430 F.3d 972,
978 (9th Cir.2005). Accordingly, we reverse where
the district court applied the incorrect legal rule or
where the district court's application of the law to
the facts was: (1) illogical; (2) implausible; or (3)
without support in inferences that may be drawn
from the record. United States v. Hinkson, 585 F.3d
1247, 1262 (9th Cir.2009) (en banc).

III. DISCUSSION
Ahanchian argues that the district court abused

its discretion first in denying his request for a one-
week extension of time to file his opposition to de-
fendants' summary judgment motion and then in
denying his application to file that opposition late.
We agree.

A.
[3][4] Federal Rule of Civil Procedure 6(b)(1)

provides:

(1) In General. When an act may or must be done
within a specified time, the court may, for good
cause, extend the time:

(A) with or without motion or notice if the
court acts, or if a request is made, before the
original time or its extension expires; or

(B) on motion made after the time has expired
if the party failed to act because of excusable
neglect.

Fed.R.Civ.P. 6(b)(1). This rule, like all the
Federal Rules of Civil Procedure, “[is] to *1259 be
liberally construed to effectuate the general purpose
of seeing that cases are tried on the merits.”
Rodgers v. Watt, 722 F.2d 456, 459 (9th Cir.1983)
(quoting Staren v. American Nat'l Bank & Trust Co.
of Chicago, 529 F.2d 1257, 1263 (7th Cir.1976));
see also Fed.R.Civ.P. 1 (“[The Federal Rules]
should be construed and administered to secure the
just, speedy, and inexpensive determination of
every action and proceeding.”). Consequently, re-
quests for extensions of time made before the ap-
plicable deadline has passed should “normally ... be

granted in the absence of bad faith on the part of
the party seeking relief or prejudice to the adverse
party.” 4B Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 1165 (3d ed.
2004).

[5] The circumstances of Ahanchian's predica-
ment clearly demonstrate the “good cause” required
by Rule 6(b)(1). “Good cause” is a non-rigorous
standard that has been construed broadly across
procedural and statutory contexts. See, e.g., Veneg-
as-Hernandez v. Sonolux Records, 370 F.3d 183,
187 (1st Cir.2004); Thomas v. Brennan, 961 F.2d
612, 619 (7th Cir.1992); Lolatchy v. Arthur Mur-
ray, Inc., 816 F.2d 951, 954 (4th Cir.1987). To be-
gin with, Ahanchian faced an exceptionally con-
strained deadline resulting from the peculiar dic-
tates of the local rules for the Central District of
California. FN6 Compounding the problem, this
deadline followed immediately upon Labor Day
weekend-during which even the federal courts are
closed. By taking advantage of the unusual local
rules, defendants cut Ahanchian's time to respond
to two dispositive motions to five business days and
three days over the holiday weekend. See
Fed.R.Civ.P. 6(a)(1)(C). As was certainly neither
unreasonable nor unexpected, both Ahanchian and
his attorney were out of town over Labor Day
weekend, and, moreover, as he informed the district
court, Ahanchian's lead counsel was out-of-state in
fulfillment of a previously-scheduled commitment
from the day defendants chose to file their motions
through the day the responses were due.FN7

FN6. Like the rules in several districts in
this circuit, the Central District Local
Rules establish deadlines for filing motions
and oppositions by counting backwards
from an established hearing date. In 2008,
Central District of California Local Rule
6-1 provided that any motion had to be
filed “not later than twenty-one (21) days
before the date set for hearing.” C.D. Cal.
Local R. 6-1 (2008). Similarly, Central
District Local Rule 7-9 governed the filing
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of oppositions and provided that any op-
position had to be filed “not later than
fourteen (14) days before the date desig-
nated for the hearing of the motion.” C.D.
Cal. Local R. 7-9 (2008). As a result,
where the movant chose to file a motion
twenty-one days before the hearing-the last
day allowed by local rules-the nonmovant
has a mere seven days to file an opposi-
tion. This abbreviated timeline is unusual;
every other district in this circuit guaran-
tees nonmovants at least fourteen days to
file an opposition to a motion. See D. Ariz.
Local R. 56.1(d); D. Alaska Local R.
7.1(e); E.D. Cal. Local R. 78-230(b); N.D.
Cal. Local R. 7-2(a), 7-3(a); S.D. Cal. Loc-
al R. 7.1(e)(1), (2); D. Guam Local R.
7.1(d); D. Hawaii Local R. 7.2(a), 7.4; D.
Idaho Local R. 7.1(c); D. Mont. Local R.
7.1(d)(1)(B); D. Nevada Local R. 7.2(b);
D.N. Mariana Islands Local R. 7.1(c)(2);
D. Oregon Local R. 7.1(f); E.D. Wash.
Local R. 7.1(c); W.D. Wash. Local R.
7(d)(3).

FN7. Even without the revelation that
Ahanchian's lead counsel's absence was
due to his position as an elected delegate to
a major political party's national conven-
tion, his lack of availability due to a previ-
ously planned trip is a reasonable basis for
seeking an extension of time. As Supreme
Court Justice David Brewer once recog-
nized, attorneys have an obligation as pro-
fessionals to assume positions of important
social responsibility. See David J. Brewer,
The Ideal Lawyer, Atlantic Monthly,
November 1906, at 587, 598 (“[T]he true
lawyer never forgets the obligations which
he as a lawyer owes to the republic, ... he
always remembers that he is a citizen.”).
Moreover, attorneys, like everyone else,
have critical personal and familial obliga-
tions that are particularly acute during hol-
idays. It is important to the health of the

legal profession that attorneys strike a bal-
ance between these competing demands on
their time. See Patrick J. Schiltz, On Being
a Happy, Healthy, and Ethical Member of
an Unhappy, Unhealthy, and Unethical
Profession, 52 Vand. L.Rev. 871, 889-90
(1999).

*1260 Critically, the record is devoid of any in-
dication either that Ahanchian's counsel acted in
bad faith or that an extension of time would preju-
dice defendants. To the contrary, the record reflects
that Ahanchian's counsel acted conscientiously
throughout the litigation, promptly seeking exten-
sions of time when necessary and stipulating to de-
fendants' earlier request for an extension of time to
file their answer and to the twelve-week extension
due to two defendants' late appearances. Moreover,
defendants' argument that they would be prejudiced
by only having a week to reply while Ahanchian
would have had several weeks to draft an opposi-
tion is unpersuasive and neglects the fact that in the
overwhelming majority of districts, more time is
given for drafting oppositions than for drafting
replies. See, e.g., N.D. Cal. Local R. 7-3(a), (c);
S.D. Cal. Local R. 7.1(e)(1), (2). Had the district
court had any doubts about the veracity or good
faith of Ahanchian's counsel, or been worried about
prospective prejudice, it could have held an eviden-
tiary hearing or sought more information; instead,
without support in the record, it summarily denied
Ahanchian's request.

The record shows that Ahanchian's requested
relief was reasonable, justified, and would not res-
ult in prejudice to any party. The district court nev-
ertheless denied Ahanchian's motion, thus effect-
ively dooming Ahanchian's case on the impermiss-
ible ground that he had violated a local rule. Be-
cause Ahanchian clearly demonstrated the “good
cause” required by Rule 6, and because there was
no reason to believe that Ahanchian was acting in
bad faith or was misrepresenting his reasons for
asking for the extension, the district court abused
its discretion in denying Ahanchian's timely mo-
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tion.

B.
[6][7] We next turn to the district court's denial

of Ahanchian's September 5, 2008, ex parte applic-
ation to allow his late-filed opposition, which the
court construed as a Rule 60(b) motion for recon-
sideration of its denial of Ahanchian's Rule 6 mo-
tion for an extension. Rule 60(b) provides that a
court “may relieve a party or its legal representative
from a final judgment, order, or proceeding” on the
basis of “mistake, inadvertence, surprise, or excus-
able neglect.” Fed.R.Civ.P. 60(b). The court denied
Ahanchian's application after concluding that Ahan-
chian had not demonstrated “excusable neglect.” In
so doing, however, the district court failed to cite
the correct legal standard, applying an incorrect
legal standard for deciding Rule 60(b) motions.FN8

FN8. Defendants assert that Ahanchian
waived this argument because he did not
state in his application that he was relying
on the “excusable neglect” standard or cite
Rule 60(b). Defendants are correct that a
party will be deemed to have waived any
issue or argument not raised before the dis-
trict court. Ritchie v. United States, 451
F.3d 1019, 1026 n. 12 (9th Cir.2006).
However, this general rule “does not apply
where the district court nevertheless ad-
dressed the merits of the issue” not expli-
citly raised by the party. Blackmon-Malloy
v. U.S. Capitol Police Bd., 575 F.3d 699,
707 (D.C.Cir.2009); see also Citizens
United v. F.E.C., --- U.S. ----, 130 S.Ct.
876, 888, --- L.Ed.2d ---- (2010). Here,
despite Ahanchian's understandable failure
to explicitly reference the excusable neg-
lect standard in what he thought was a mo-
tion for late filing, and not a Rule 60(b)
motion, the district court chose to construe
his application as one brought pursuant to
Rule 60 and purported to apply the excus-
able neglect standard. Ahanchian did not
waive his argument that the district court

abused its discretion in its application of
Rule 60.

*1261 [8] To determine whether a party's fail-
ure to meet a deadline constitutes “excusable neg-
lect,” courts must apply a four-factor equitable test,
examining: (1) the danger of prejudice to the op-
posing party; (2) the length of the delay and its po-
tential impact on the proceedings; (3) the reason for
the delay; and (4) whether the movant acted in good
faith. Pioneer Inv. Servs. Co. v. Brunswick Assocs.
Ltd. P'ship, 507 U.S. 380, 395, 113 S.Ct. 1489, 123
L.Ed.2d 74 (1993); Briones v. Riviera Hotel &
Casino, 116 F.3d 379, 381 (9th Cir.1997) (adopting
this test for consideration of Rule 60(b) motions).
Through other decisions, including Bateman v. U.S.
Postal Serv., 231 F.3d 1220 (9th Cir.2000), and
Pincay v. Andrews, 389 F.3d 853 (9th Cir.2004) (en
banc), we have further clarified how courts should
apply this test.

In Bateman, we concluded that when consider-
ing a Rule 60(b) motion a district court abuses its
discretion by failing to engage in the four-factor Pi-
oneer/ Briones equitable balancing test. Bateman,
231 F.3d at 1223-24. Bateman's counsel had left the
country before filing an opposition to the Postal
Service's summary judgment motion, allowed the
deadline to pass while abroad, failed to file any mo-
tions for extensions of time, and failed to contact
the district court for sixteen days after he returned
because of “jet lag and the time it took to sort
through the mail.” Id. at 1223. Because the district
court had already awarded summary judgment to
the Postal Service, Bateman moved to set aside the
judgment pursuant to Rule 60(b). Id. The district
court, without mentioning the Pioneer/ Briones test,
denied the motion after considering only facts relat-
ing to the reason for Bateman's delay-the third Pi-
oneer/ Briones factor. Id. at 1224. We concluded
that the district court had failed to engage in the
equitable analysis mandated by Pioneer and Bri-
ones, and, by ignoring three of the four Pioneer/
Briones factors, had abused its discretion in deny-
ing Bateman's Rule 60(b) motion. Id.; see also
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Lemoge v. United States, 587 F.3d 1188, 1192 (9th
Cir.2009) (“We conclude that the district court did
not identify the Pioneer- Briones standard or cor-
rectly conduct the Pioneer- Briones analysis and
that this was an abuse of discretion.”).

In Pincay, we held that courts engaged in bal-
ancing the Pioneer/ Briones factors may not apply
per se rules. Pincay, 389 F.3d at 855 (“We now
hold that per se rules are not consistent with Pion-
eer.”). Defendants, who had filed their notice of ap-
peal twenty-four days late, asserted that their tardy
filing resulted from a calendaring mistake caused
by attorneys and paralegals misapplying a clear leg-
al rule. See id. Applying the same four-factor balan-
cing test as required under Federal Rule of Civil
Procedure 60(b), the district court found that de-
fendants' neglect was excusable under Federal Rule
of Appellate Procedure 4(a)(5). See id. Sitting en
banc, we rejected the plaintiffs' contention that the
district court had abused its discretion in ruling for
defendants. We concluded that, while the calendar-
ing mistake was not a “compelling excuse,” be-
cause of the “nature of the contextual analysis and
the balancing of the factors adopted in Pioneer,”
courts applying the Pioneer/ Briones test cannot
create or apply any “rigid legal rule against late fil-
ings attributable to any particular type of negli-
gence.” Id. at 860.

The district court's failure to apply Ninth Cir-
cuit precedent, particularly the rules set forth in
Bateman and Pincay, to Ahanchian's Rule 60(b)
motion was error. Just like the district court in
Bateman, the district court here neither cited nor
applied the Pioneer/ Briones test, but instead based
its decision solely on whether the reason for the
delay-the third Pioneer/ Briones factor-could estab-
lish excusable neglect. By ignoring the other three
factors, the district court abused its *1262 discre-
tion. See Bateman, 231 F.3d at 1224. The district
court then compounded its legal error by conclud-
ing that “a calendaring mistake is the type of
‘inadvertent mistake’ that is not entitled to relief
pursuant to Rule 60(b)(1),” impermissibly adopting

a per se rule in applying the Pioneer/ Briones bal-
ancing test. See Pincay, 389 F.3d at 859-60.

[9] The district court's errors are particularly
troublesome because our application of the correct
equitable analysis convinces us that Ahanchian's
delay was the result of excusable neglect. See Bate-
man, 231 F.3d at 1224 & n. 3. We start by recog-
nizing that “Rule 60(b) is ‘remedial in nature and ...
must be liberally applied.’ ” TCI Group Life Ins. v.
Knoebber, 244 F.3d 691, 696 (9th Cir.2001)
(quoting Falk v. Allen, 739 F.2d 461, 463 (9th
Cir.1984)). With this standard in mind, we con-
clude that all four Pioneer/ Briones factors favor
Ahanchian. First, the defendants would not have
been prejudiced by a week's delay in the filing of
the opposition and a concomitant week extension to
file a reply. At most, they would have won a quick
but unmerited victory, the loss of which we do not
consider prejudicial. Cf. Bateman, 231 F.3d at 1225
(finding insufficient prejudice where defendants
“would have lost a quick victory and, should it ulti-
mately have lost the summary judgment motion ...
would have to reschedule the trial date”). Second,
the length of the delay was a mere three days; filing
the opposition then would not have adversely af-
fected either the summary judgment hearing date,
which was ten days away, or the trial, which was
two and a half months away. Compare id. (finding
a delay of over a month “not long enough to justify
denying relief”). Third, while a calendaring mistake
caused by the failure to apply a clear local rule may
be a weak justification for an attorney's delay, we
have previously found the identical mistake to be
excusable neglect. See, e.g., Pincay, 389 F.3d at
860. In fact, in Bateman, the attorney's reasons for
his nearly month-long delay, the need to recover
from jet lag and to review mail, were far less per-
suasive. Yet, we concluded that excusable neglect
was established. Bateman, 231 F.3d at 1225.
Fourth, there is no indication that Ahanchian's fail-
ure to file the opposition on time was the result of
bad faith. Ahanchian's counsel displayed his
(mistaken) belief that the oppositions were due on
September 4, 2008, in his initial request for an ex-
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tension of time. Thus, his reliance on the calendar-
ing mistake was not a bad-faith, post-hoc rationaliz-
ation concocted to secure additional time. Ahanchi-
an's counsel had no history of missing deadlines or
disobeying the district court's orders; in fact, he
demonstrated a sensitivity to the court's orders and
deadlines by promptly seeking extensions of time
where necessary. We have found good faith in situ-
ations where attorneys acted far less diligently and
conscientiously. See id. (“[Counsel] showed a lack
of regard for his client's interests and the court's
docket. But there is no evidence that he acted with
anything less than good faith.”).

By failing to apply the Pioneer/ Briones equit-
able balancing test and instead adopting an imper-
missible per se rule, the district court abused its
discretion. See Lemoge, 587 F.3d at 1193 (citing
Hinkson, 585 F.3d at 1261). Applying the correct
legal standard, we conclude that Ahanchian's coun-
sel sufficiently established that his failure to timely
file the opposition to summary judgment was the
result of excusable neglect, and that the motion to
allow the late opposition should have been granted.

C.
Perhaps contributing to the district court's er-

rors and certainly compounding the harshness of its
rulings, defense counsel*1263 disavowed any nod
to professional courtesy, instead engaging in hard-
ball tactics designed to avoid resolution of the mer-
its of this case. We feel compelled to address de-
fense counsel's unrelenting opposition to Ahanchi-
an's counsel's reasonable requests. Our adversarial
system depends on the principle that all sides to a
dispute must be given the opportunity to fully ad-
vocate their views of the issues presented in a case.
See Indep. Towers of Wash. v. Washington, 350
F.3d 925, 929 (9th Cir.2003); Iva Ikuko Toguri
D'Aquino v. United States, 192 F.2d 338, 367 (9th
Cir.1951). Here, defense counsel took knowing ad-
vantage of the constrained time to respond created
by the local rules, the three-day federal holiday, and
Ahanchian's lead counsel's prescheduled out-
of-state obligation. Defense counsel steadfastly re-

fused to stipulate to an extension of time, and when
Ahanchian's counsel sought relief from the court,
defense counsel filed fierce oppositions, even ac-
cusing Ahanchian's counsel of unethical conduct.
Such uncompromising behavior is not only incon-
sistent with general principles of professional con-
duct, but also undermines the truth-seeking function
of our adversarial system. See Cal. Attorney
Guidelines of Civility & Professionalism § 1 (“The
dignity, decorum and courtesy that have tradition-
ally characterized the courts and legal profession of
civilized nations are not empty formalities. They
are essential to an atmosphere that promotes justice
and to an attorney's responsibility for the fair and
impartial administration of justice.”); see also Mar-
cangelo v. Boardwalk Regency, 47 F.3d 88, 90 (3d
Cir.1995) (“We do not approve of the ‘hardball’
tactics unfortunately used by some law firms today.
The extension of normal courtesies and exercise of
civility expedite litigation and are of substantial be-
nefit to the administration of justice.”).

Our adversarial system relies on attorneys to
treat each other with a high degree of civility and
respect. See Bateman, 231 F.3d at 1223 n. 2 (“[A]t
the risk of sounding naive or nostalgic, we lament
the decline of collegiality and fair-dealing in the
legal profession today, and believe courts should do
what they can to emphasize these values.”);
Peterson v. BMI Refractories, 124 F.3d 1386, 1396
(11th Cir.1997) (“There is no better guide to pro-
fessional courtesy than the golden rule: you should
treat opposing counsel the way you yourself would
like to be treated.”). Where, as here, there is no in-
dication of bad faith, prejudice, or undue delay, at-
torneys should not oppose reasonable requests for
extensions of time brought by their adversaries. See
Cal. Attorney Guidelines of Civility & Prof. § 6.

CONCLUSION
The district court abused its discretion in deny-

ing Ahanchian's request for a one-week extension
to file his opposition and erred in denying Ahanchi-
an's motion to allow a three-day late-filed opposi-
tion it construed as a Rule 60(b) motion.FN9 Ac-

Page 11
624 F.3d 1253, 2010 Copr.L.Dec. P 29,994, 77 Fed.R.Serv.3d 1253, 10 Cal. Daily Op. Serv. 13,936
(Cite as: 624 F.3d 1253)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.4-22

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2000595642
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1993072396
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997114401
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2020641992&ReferencePosition=1193
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2020641992&ReferencePosition=1193
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2020306289&ReferencePosition=1261
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2020306289&ReferencePosition=1261
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003848861&ReferencePosition=929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003848861&ReferencePosition=929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003848861&ReferencePosition=929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1952117679&ReferencePosition=367
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1952117679&ReferencePosition=367
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1952117679&ReferencePosition=367
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1952117679&ReferencePosition=367
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995045356&ReferencePosition=90
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995045356&ReferencePosition=90
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995045356&ReferencePosition=90
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995045356&ReferencePosition=90
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000595642&ReferencePosition=1223
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000595642&ReferencePosition=1223
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997205070&ReferencePosition=1396
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997205070&ReferencePosition=1396
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997205070&ReferencePosition=1396
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR60&FindType=L


cordingly, we REVERSE the district court's grant
of summary judgment, vacate the district court's
award of attorneys' fees, and REMAND this case
for further proceedings.

FN9. The district court also stated in a
footnote that the denial was, in the altern-
ative, based on a lack of good cause. This
conclusion was also an abuse of discretion,
as the above discussion demonstrates.

C.A.9 (Cal.),2010.
Ahanchian v. Xenon Pictures, Inc.
624 F.3d 1253, 2010 Copr.L.Dec. P 29,994, 77
Fed.R.Serv.3d 1253, 10 Cal. Daily Op. Serv.
13,936
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

ART ASK AGENCY,    ) 

      ) 

  Plaintiff,   ) Case No.  20-cv-1666 

      )    

 v.     ) Hon. Steven C. Seeger 

)    

THE INDIVIDUALS, CORPORATIONS, ) 

LIMITED LIABILITY COMPANIES, ) 

PARTNERSHIPS AND   ) 

UNINCORPORATED ASSOCIATIONS ) 

IDENTIFIED ON SCHEDULE A  ) 

HERETO,     ) 

      ) 

  Defendants.   ) 

____________________________________) 

 

ORDER 

 

 This case involves counterfeit unicorn drawings.  The complaint includes a few examples 

of products that allegedly infringe Plaintiff’s trademarks, which offer “striking designs and life-

like portrayals of fantasy subjects.”  See Cplt. at ¶ 7 (Dckt. No. 1).  One example is a puzzle of 

an elf-like creature embracing the head of a unicorn on a beach.  Id. at p.4.  Another is a hand 

purse with a large purple heart, filled with the interlocking heads of two amorous-looking 

unicorns.  Id.  There are phone cases featuring elves and unicorns, and a unicorn running beneath 

a castle lit by a full moon.  Id. 

 

 Meanwhile, the world is in the midst of a global pandemic.  The President has declared a 

national emergency.  The Governor has issued a state-wide health emergency.  As things stand, 

the government has forced all restaurants and bars in Chicago to shut their doors, and the schools 

are closed, too.  The government has encouraged everyone to stay home, to keep infections to a 

minimum and help contain the fast-developing public health emergency.   

 

 The United States District Court for the Northern District of Illinois took action last week 

to protect the public, issuing General Order No. 20-0012 entitled IN RE: CORONAVIRUS 

COVID-19 PUBLIC EMERGENCY.  See www.ilnd.uscourts.gov (last visited March 16, 2020) 

(bold and all caps in original).  On March 16, the Executive Committee issued an amended Order 

that, among other things, holds all civil litigation in abeyance.  Id. 

 

 Last week, Plaintiff filed a motion for a temporary restraining order (Dckt. No. 11) 

against the Defendants (who are located abroad) and requested a hearing.  See Dckt. No. 1, at     

¶ 12.  This Court thought that it was a bad time to hold a hearing on the motion.  So, this Court 

Case: 1:20-cv-01666 Document #: 27 Filed: 03/18/20 Page 1 of 3 PageID #:2438
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moved the hearing by a few weeks to protect the health and safety of our community, including 

counsel and this Court’s staff.  See Dckt. No. 19.  Waiting a few weeks seemed prudent.  

 

 Plaintiff has not demonstrated that it will suffer an irreparable injury from waiting a few 

weeks.  At worst, Defendants might sell a few more counterfeit products in the meantime.  But 

Plaintiff makes no showing about the anticipated loss of sales.  One wonders if the fake fantasy 

products are experiencing brisk sales at the moment.  

 

 On the flipside, a hearing – even a telephonic one – would take time and consume 

valuable court resources, especially given the girth of Plaintiff’s filings.  See Dckt. Nos. 1, 6-7, 

11-18.  And the proposed temporary restraining order would require the attention of innocent 

third parties, and create a cascade of obligations.  Plaintiff wants to force financial institutions to 

lock down accounts, and require domain name registries to shut down websites, for example.  

See Dckt. No. 12.  Plaintiff requests an order forcing innocent third parties – such as Amazon, 

eBay, PayPal, Alibaba, Western Union, plus social media platforms such as “Facebook, 

YouTube, LinkedIn, [and] Twitter,” plus internet search engines such as “Google, Bing and 

Yahoo,” among others – to spring into action within two or three days.  Either the order would be 

a nullity, or it would distract people who may have bigger problems on their hands right now.  

 

 In response, Plaintiff Art Ask Agency and its counsel filed a motion for reconsideration.  

See Dckt. No. 20.  They ask this Court to re-think its scheduling order.  They want a hearing this 

week (telephonically if need be).   

 

 Plaintiff recognizes that the community is in the midst of a “coronavirus pandemic.”  Id. 

at ¶ 3.  But Plaintiff argues that it will suffer an “irreparable injury” if this Court does not hold a 

hearing this week and immediately put a stop to the infringing unicorns and the knock-off elves.  

Id. at ¶ 4.  To top it off, Plaintiff noticed the motion for a hearing on March 19, 2020, a day that 

has been blocked off on the Court’s calendar – as revealed on its webpage – for several weeks.  

See www.ilnd.uscourts.gov (last visited March 16, 2020) (“The Honorable Steven C. Seeger will 

not be holding court on Thursday, March 19, 2020 . . . .”).   

 

 Meanwhile, the Clerk’s Office is operating with “limited staff.”  See Amended General 

Order No. 20-0012, at ¶ 5.  “[P]hone conferencing” is available “in emergency situations and 

where resources permit.”  Id. at ¶ 1.  The Court can still hear emergency motions, but resources 

are stretched and time is at a premium.  Id. at ¶ 4.  If there’s ever a time when emergency 

motions should be limited to genuine emergencies, now’s the time.  

 

 Thirty minutes ago, this Court learned that Plaintiff filed yet another emergency motion.  

They teed it up in front of the designated emergency judge, and thus consumed the attention of 

the Chief Judge.  See Dckt. No. 23.  The filing calls to mind the sage words of Elihu Root:  

“About half of the practice of a decent lawyer is telling would-be clients that they are damned 

fools and should stop.”  See Hill v. Norfolk and Western Railway Co., 814 F.2d 1192, 1202 (7th 

Cir. 1987) (quoting 1 Jessup, Elihu Root 133 (1938)). 

 

 The world is facing a real emergency.  Plaintiff is not.  The motion to reconsider the 

scheduling order is denied.  
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Date:  March 18, 2020          

                                         

       Steven C. Seeger 

       United States District Judge 

Case: 1:20-cv-01666 Document #: 27 Filed: 03/18/20 Page 3 of 3 PageID #:2440
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United States District Court, S.D. California.

LA JOLLA SPA MD, INC., Plaintiff,
v.

AVIDAS PHARMACEUTICALS, LLC, Defendant.

Case No.: 17-CV-1124-MMA(WVG)
|

Signed 08/30/2019

Attorneys and Law Firms

James T. Ryan, James T. Ryan, P.C., Los Angeles, CA, Peter
John Pfund, Law Office of Peter J. Pfund, Newport Beach,
CA, Stephen Tornay, Law Offices of Stephen Tornay, Orange,
CA, for Plaintiff.

Amy E. Burke, Jennifer J. McGrath, Theodora Oringher PC,
Los Angeles, CA, Julie Chovanes, Pro Hac Vice, Chovanes
Law LLC, Philadelphia, PA, for Defendant.

ORDER GRANTING PLAINTIFF'S
MOTION FOR SANCTIONS

Hon. William V. Gallo, United States Magistrate Judge

*1  Incivility is a scourge upon the once-venerable legal
profession and has unfortunately become increasingly more
rampant in the profession in recent years. See generally
Lasalle v. Vogel, 36 Cal. App. 5th 127 (Cal. Ct. App. 2019)
(lamenting the state of the modern legal profession and
discussing its degradation through the years). In today’s
combative, battle-minded society, the lay perception of a
“good” attorney is someone who engages in the obstreperous,
scorched-earth tactics seen on television and makes litigation
for the opposing side as painful as possible at every turn.
However, outside the fictional absurdities of television drama,
attorneys in the real world—presumably educated in the law
and presumably committed to upholding the honor of the
profession–should know and behave much more honorably.

When unchecked, incivility further erodes the fabric of
the legal profession. Judges rightfully expect and demand
more of officers of the court, and rules exist to ensure that
lack of civility does not hinder litigation and does not go
unpunished. Thus, Courts are equipped to address incivility

under appropriate circumstances. This case sadly presents the
Court with such an opportunity—to address the atrociously
uncivil and unprofessional conduct of an attorney whose
behavior wantonly and unnecessarily multiplied proceedings
and aggressively harassed opposing counsel far beyond any
sensible measure of what could be considered reasonably
zealous advocacy for a client. Such behavior before this Court
will not be chalked up to being simply “just part of the game.”
As explained below, this Court GRANTS Plaintiff’s motion
for sanctions in the amount of $28,502.03.

I. BACKGROUND

Once the parties finally settled upon their current counsel
earlier this year after a total of five sets of attorneys between
them, the stage was set for the sanctions motion now pending
before the Court. On January 9, 2019, the Court held a
second Case Management Conference in which defense
counsel Julie Chovanes participated the day after the Court
approved her request to appear pro hac vice. (Doc. Nos.
52-53; 55 (Transcript of CMC).) Although the Court had
allowed prior counsel to conduct discovery, they apparently
had failed to take much discovery, and new Plaintiff’s
counsel, James Ryan, requested additional time to do so.
Accordingly, this Court granted Plaintiff’s motion to amend
the original Scheduling Order and allowed the parties to take
fact discovery until April 8, 2019 and take expert discovery
until June 17, 2019. (Doc. No. 54 ¶ 7.)

A short few weeks later, the parties called this Court to
mediate a discovery dispute. (Doc. Nos. 57-60.) However,
the disputes did not end there, and the Court held additional
discovery conferences on February 26, 2019 (Doc. Nos.

67-68); March 22, 2019 (Doc. Nos. 74-75); 1  April 1, 2019
(Doc. Nos. 78-80); April 10, 2019 (Doc. Nos. 81-82); May 3,
2019 (Doc. No. 88); and May 10, 2019 (Doc. No. 89). In all,
this Court held seven discovery conferences in a short four-
month period.

*2  As a result of these numerous disputes, the Court
spent hours on teleconferences with Chovanes and Ryan,
hearing arguments, and generally observing the demeanor
and tenor of both attorneys. Because the Court was able
to observe the attorneys' behavior on these conferences, the
Court can now confirm that both of their demeanors and
behavior during the deposition at the heart of the pending
sanctions motion was consistent with how they conducted
themselves during the discovery conferences. The Court
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observed Plaintiff’s attorney Ryan as consistently even-
keeled and respectful—though at times frustrated—as he
argued in favor of his client. He did not raise his voice,
engage in any attacks against the other side or opposing
counsel, and dispassionately argued his positions. Defense
counsel Chovanes, however, displayed a wholly different
demeanor. The Court witnessed Chovanes repeatedly raise
her voice at Ryan and even the Court, continuously interrupt
Ryan and this Court, and characterize Plaintiff’s case as a
“garbage case” on multiple occasions. Outside the presence
of this Court, Chovanes repeatedly failed to meet and confer
about discovery disputes, often stating she would respond
at a later date but then failing to respond despite multiple
efforts to follow up by Ryan. At times, Chovanes also simply
ignored Ryan’s meet and confer communications. Chovanes’s
general demeanor during teleconferences with the Court was
consistently flippant, overly-aggressive, truculent, and quick
to confrontation.

One aspect of the fact discovery process that led to
a dispute was the deposition of Margaret Gardner, the
founder and designated Rule 30(b)(6) witness for Defendant.
Leading up to Gardner’s deposition and the May 10, 2019
Mandatory Settlement Conference, Defendant sought to limit
her deposition due to her health concerns. After receiving
a physician’s note, the Court ordered that the deposition
take place in Philadelphia for seven hours and that it
proceed in two-hour increments with 30-minute breaks. (Doc.
No. 82.) Also at that discovery conference on April 10,
2019, Chovanes indicated she wished to seek a protective
order to limit the scope and length of Gardner’s deposition
given Chovanes’s belief that the deposition should not take
“more than a few hours.” The Court provided Chovanes the
opportunity to file a motion for a protective order and set an
April 15, 2019 deadline to do so. (Doc. No. 82 ¶ 2.) However,
although Chovanes referenced filing a motion for a protective
order several times, the motion was never filed and so a
protective order never issued.

The deposition of Margaret Gardner took place on May 3,
2019 in Philadelphia, and Chovanes quickly set the tone

for the day. 2  As Ryan opened the deposition by providing
standard instructions ordinarily given in depositions—such as
for Gardner and Ryan to speak in turn to avoid speaking over
each other—Chovanes stated: “Objection to that preamble.

No need to lecture my client.” (Doc. No. 93-6 at 11.) 3

When Ryan shortly thereafter benignly advised Gardner
that he would clarify any questions that she did not
understand if she so requested, Chovanes stated: “Objection

to the lecture.” (Id. at 12.) And so began a protracted
day of Ryan attempting to take Gardner’s deposition
while Chovanes continuously interrupted, lodged frivolous
objections, improperly instructed Gardner to not answer
questions, and extensively argued with Ryan. Chovanes’s
continuous, relentless interrupting Ryan’s questioning also
included an outburst by Chovanes, where she and Gardner left
the room after Chovanes falsely and bizarrely accused Ryan

of threatening Gardner. 4

*3  Approximately two hours into the deposition, the parties
successfully contacted this Court for a discovery conference
regarding Chovanes’s objections and instructions to Gardner.
(Doc. No. 93-6 at 120:7-128:7.) Up to that point, Chovanes
had repeatedly objected to Ryan’s questions on relevance
grounds, objected that his questions exceeded the scope of the
Rule 30(b)(6) deposition notice, and objected that some of the
questions were outside the scope of discovery. Based on these
objections, Chovanes had repeatedly instructed Gardner to
not answer Ryan’s questions. The Court instructed the parties
to continue the deposition, preserve objections, and told the
parties that objections based on scope and relevance were not
proper bases to instruct Gardner to not answer questions. The
deposition thus continued, and the parties did not contact the
Court again that day.

After the discovery conference with the Court, Chovanes
stopped instructing Gardner to not answer questions but
continued to interrupt and make objections of various
kinds. She also continued to relentlessly argue with Ryan,
constantly trying to hurry up his questioning, making
frivolous objections, making objections that made no sense
in the context of a deposition, and instructing Ryan how he
should ask questions and conduct the deposition.

The deposition was recorded by a videographer and a
stenographer. As part of its sanctions motion, Plaintiff
submitted video clips and the entire transcript of the
deposition. Plaintiff divided the interruptions into six
categories and provided 128 video clips encompassing 133
examples of behavior that Plaintiff contends cumulatively

warrant sanctions. 5  (Doc. No. 93-2.) Defendant filed
an opposition to the sanctions motion, but despite the
opportunity, provided no video clips in rebuttal.

After the deposition, Ryan sought and was granted leave to
file a motion for sanctions after his attempts to meet and
confer with Chovanes about sanctions failed. Ryan now seeks
$28,502.03 in sanctions pursuant to Federal Rule of Civil
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Procedure 30(d)(2), 28 U.S.C. § 1927, and the court’s inherent
power to sanction.

In response, Defendant contends sanctions are not warranted
because Ryan was able to ask questions and concluded
the deposition by confirming he had no further questions.
Defendant argues Chovanes’s conduct did not result in
prejudice to Plaintiff. Continuing Chovanes’s personal attacks
on Ryan at the deposition, Defendant’s opposition papers
contend that Ryan was unprepared near the end of the
deposition because of the pauses between his questions,
he was “wasting time,” and contends it was proper for
Chovanes to note these things for the record to protect
Gardner from “further abuse.” (Doc. No. 94 at 4-5.) With
respect to the amount of sanctions Plaintiff seeks, Defendant
does not address any specific components of the sanctions
amount, instead asserting that there’s a lack of documentary
evidence to support the entire amount. Defendant also notes a
discrepancy with respect to the date on which Ryan travelled
to Philadelphia, though there is no dispute that he did in fact
travel there for the deposition.

The Court held a hearing on the sanctions motion on
August 16, 2019 and heard argument from Chovanes and
Ryan. Chovanes continued to deny any impropriety, did not
present any new evidence, and did not challenge any specific
monetary component of the amount of sanctions Plaintiff
seeks. She did not defend her conduct. She did not show
any remorse. And she again characterized Plaintiff’s case a
“garbage case.” This Order follows.

II. LEGAL STANDARD

A. Sanctions Under Federal Rule of Civil Procedure
30(d)(2)
*4  Under Rule 30(d)(2), a court may “impose an appropriate

sanction—including the reasonable expenses and attorney’s
fees incurred by any party—on a person who impedes, delays,
or frustrates the fair examination of the deponent.” Rule 30’s
advisory committee notes make clear that the sanction may be
imposed on parties and attorneys alike. District courts within
the Ninth Circuit have held that Rule 30(d)(2) sanctions do not
require a finding of bad faith. See, e.g., BNSF Ry. Co. v. San
Joaquin Valley R.R. Co., No. 08CV1086-AWI-SMS, 2009
U.S. Dist. LEXIS 111569, at *9 (E.D. Cal. Nov. 17, 2009);
Robinson v. Chefs' Warehouse, No. 15CV5421-RS(KAW),
2017 U.S. Dist. LEXIS 40824, at *7 (N.D. Cal. Mar. 21,

2017), on reconsideration, 2017 U.S. Dist. LEXIS 93339
(N.D. Cal. June 16, 2017).

B. Sanctions Under 28 U.S.C. § 1927
Under 28 U.S.C. § 1927, any attorney “who so multiplies the
proceedings in any case unreasonably and vexatiously may
be required by the court to satisfy personally the excess costs,
expenses, and attorneys' fees reasonably incurred because of
such conduct.” 28 U.S.C. § 1927. Section 1927 thus provides
the Court the authority “to hold attorneys personally liable for
excessive costs for unreasonably multiplying proceedings.”
Gadda v. Ashcroft, 377 F.3d 934, 943 n.4 (9th Cir. 2004).

Section 1927 indicates that actions that multiply the
proceedings must be both unreasonable and vexatious, and the
Ninth Circuit has also stated that recklessness alone will not
suffice; what is required is recklessness plus something more
—for example, knowledge, intent to harass, or frivolousness.
See Thomas v. Girardi, 611 F.3d 1027, 1061 (9th Cir. 2010)
(reckless plus intentionally misleading); Lahiri v. Universal
Music & Video Distrib. Corp., 606 F.3d 1216, 1221-22 (9th
Cir. 2010) (cumulative acts over five years evidenced a
pattern of recklessness and bad faith warranting sanctions);
B.K.B. v. Maui Police Dep't, 276 F.3d 1091, 1107 (9th Cir.
2002) (recklessness plus knowledge); Fink v. Gomez, 239
F.3d 989, 994 (9th Cir. 2001) (recklessness plus frivolousness,
harassment, or improper purpose). “Tactics undertaken with
the intent to increase expenses, or delay, may also support a
finding of bad faith.” New Alaska Dev. Corp. v. Guetschow,
869 F.2d 1298, 1306 (9th Cir. 1989) (internal citations
omitted). Indeed, “[e]ven if an attorney’s arguments are
meritorious, his conduct may be sanctionable if in bad faith.”
Id. (citation omitted).

C. “Inherent Powers” Sanctions
The Supreme Court in Roadway Express, Inc. v. Piper, 447
U.S. 752 (1980), delivered the definitive summary of the
bases on which a federal court may levy sanctions under its
inherent power. The Court confirmed that federal courts have
the inherent power to levy sanctions, including attorneys' fees,
for “willful disobedience of a court order ... or when the
losing party has acted in bad faith, vexatiously, wantonly, or
for oppressive reasons....” 447 U.S. at 766 (internal quotation
marks and citations omitted). The Court also noted that
a court “certainly may assess [sanctions] against counsel
who willfully abuse judicial processes.” Id. The Court later
reaffirmed the Roadway principles in Chambers v. NASCO,
Inc., 501 U.S. 32 (1991), emphasizing the continuing need for
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resort to the court’s inherent power because it is “both broader
and narrower than other means of imposing sanctions.” 501
U.S. at 46. On the one hand, the inherent power “extends to
a full range of litigation abuses.” Id. On the other, the litigant
must have “engaged in bad faith or willful disobedience of a
court’s order.” Id. at 46-47. In Chambers, the Supreme Court
left no question that a court may levy fee-based sanctions
when a party has acted in bad faith, vexatiously, wantonly,
or for oppressive reasons, delaying or disrupting litigation, or
has taken actions in the litigation for an improper purpose. Id.
at 45-46 & n.10.

*5  As is relevant here, “[b]efore awarding sanctions under
its inherent powers ... the court must make an explicit finding
that counsel’s conduct constituted or was tantamount to bad
faith.” Primus Auto. Fin. Servs., Inc. v. Batarse, 115 F.3d 644,
648 (9th Cir. 1997) (internal quotations and citation omitted).
The Ninth Circuit has extensively explained what constitutes
bad faith in the context of “inherent powers” sanctioning
authority:

Under both Roadway and Chambers, ... the district court
has the inherent authority to impose sanctions for bad
faith, which includes a broad range of willful improper
conduct. For example, in In re Itel Sec. Litig. v. Itel, 791
F.2d 672 (9th Cir. 1986), counsel filed objections to exact
fee concessions in an action pending before another court.
The objections were not frivolous, nor were they submitted
with any knowledge that they were meritless. But counsel’s
goal was to gain an advantage in the other case, which we
concluded was “sufficient to support a finding of bad faith.”
Id. at 675. “For purposes of imposing sanctions under the
inherent power of the court, a finding of bad faith ‘does not
require that the legal and factual basis for the action prove
totally frivolous; where a litigant is substantially motivated
by vindictiveness, obduracy, or mala fides, the assertion of
a colorable claim will not bar the assessment of attorney’s
fees.’ ” Id. (quoting Lipsig v. Nat'l Student Mktg. Corp., 663
F.2d 178, 182 (D.C. Cir. 1980) (per curiam)).

Itel teaches that sanctions are justified when a party acts for
an improper purpose -- even if the act consists of making a
truthful statement or a non-frivolous argument or objection.
In Itel, the improper purpose was the attempt to gain tactical
advantage in another case. 791 F.2d at 675 (discussing
improper motivation). This approach is in harmony with
Roadway, where the Supreme Court made clear that courts
possess inherent power to impose sanctions for “willful
abuse of judicial processes.” 447 U.S. at 766.

In reviewing sanctions under the court’s inherent power,
our cases have consistently focused on bad faith. For
example, in United States v. Stoneberger, 805 F.2d 1391
(9th Cir. 1986), the district court imposed sanctions on
a chronically late attorney. Reversing the imposition of
sanctions, we held that mere tardiness does not demonstrate
the improper purpose or intent required for inherent power
sanctions. Id. at 1393. Rather, “[a] specific finding of
bad faith ... must ‘precede any sanction under the court’s
inherent powers.’ ” Id. (quoting Roadway, 447 U.S. at 767).

We again reversed sanctions due to a lack of intent in
Zambrano v. City of Tustin, 885 F.2d 1473 (9th Cir. 1989).
In that case, the plaintiff’s counsel negligently failed to
comply with local court rules that required admission to
the district court bar. We vacated the sanctions, holding
that the district court may not sanction mere “inadvertent”
conduct. Id. at 1485; see also id. at 1483 (“Nothing in the
record indicates that their failure to request admission to
the district bar was anything more than an oversight or
ordinary negligence on their part.”); id. at 1484 (“Willful or
reckless disregard of court rules justifies punitive action.”).
Similarly, in Yagman v. Republic Ins., 987 F.2d 622, 628
(9th Cir. 1993), we vacated the imposition of sanctions
where there was no evidence that the attorney had “acted
in bad faith or intended to mislead the court.”

*6  Fink v. Gomez, 239 F.3d 989, 992-94 (9th Cir. 2001).

III. DISCUSSION

The Court first sets forth Chovanes’s specific unprofessional,
obstructive, harassing, frivolous, and willful conduct. The
Court thereafter concludes Chovanes acted in bad faith and
that sanctions are warranted based on the totality of her
conduct.

A. Chovanes’s Conduct

1. Instances of Chovanes Instructing Gardner to Not
Answer Based on Impermissible Grounds

Under Rule 30, an attorney may instruct a client not to answer
“only when necessary to preserve a privilege, to enforce a
limitation ordered by the court, or to present a motion under
Rule 30(d)(3)” to terminate or limit the deposition on grounds
of bad faith, oppression, and the like. Fed. R. Civ. P. 30(c)(2),
(d)(3). If none of the enumerated objection grounds exists, the
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objection may be noted on the record, “but the examination
still proceeds; the testimony is taken subject to any objection.”
Id. at 30(c)(2).

1. As Plaintiff argues, on at least approximately 39 occasions,
Chovanes did not adhere to Rule 30’s limits on instructing
a deponent to not answer or adhere to its procedures for
addressing possible bad faith questioning. Instead, Chovanes
cited impermissible grounds and did not allow Gardner
to answer various basic questions despite preserving the
objections on the record. The vast majority of these instances
occurred before the parties' discovery conference with this
Court and included instances where no reasonable attorney
would object or instruct a witness to not answer a question.
For example, Chovanes instructed Gardner to not answer the
following benign foundational questions that any competent
attorney would ask in the early stages of a deposition:

• Are you an officer of Avidas Pharmaceuticals? (Doc. No.
93-6 at 14:14-17.)

• Are you a member of Avidas Pharmaceuticals? (Id. at
14:19-22.)

• Are you a managing member of Avidas? (Id. at 15:7-8.)

• When was Avidas Pharmaceuticals formed? (Id. at
18:9-11.)

• Are there any current employees of Avidas
Pharmaceuticals? (Id. at 29:2-5.)

• Where has Avidas been located since 2008? (Id. at
29:7-9.)

• Is Dan McCall a member of Avidas Pharmaceuticals,
LLC? (Id. at 29:16-30:3.)

• Is Michael Warne ... a member of Avidas Pharmaceuticals,
LLC? (Id. at 30:5-8.)

2. In addition to these simple background questions,
Chovanes instructed Gardner to not answer several questions
based on her erroneous assertion that they were beyond
the scope of the Rule 30(b)(6) deposition notice and thus
not subject to proper questioning. At the beginning of
the deposition, Chovanes demanded that Ryan produce the
deposition notice and proclaimed that deposition questioning
would be limited to the topics in the notice. (Doc. No. 93-6
at 13:5-8 (“I would suggest ... you get the 30(b)(6) notice
out, because you're not going to be able to go anywhere

beyond that.”); 14:2-4 (“But right now let’s stick to the 30(b)
(6) notice. Okay? Otherwise, you're not going to be getting
answers.”)) Chovanes even ludicrously contended Ryan could
not ask basic foundational background questions because the
deposition notice did not include such a category:

*7  What -- there’s nothing on ... your 30(b)(6) notice, that
says “foundational information.”

So you're beyond the scope of the 30(b)(6) notice too. So
that makes no sense, foundational information. You're just
making that up, sir.

Let’s proceed to what’s on the 30(b)(6) notice, which is why
we're here.

(Id. at 23:24-24:7.) The deposition transcript contains several
other instances where Gardner was instructed to not answer
based on “scope” objections, all of which were based on
Chovanes’s contention that any question not specifically
tethered to one of the categories in the deposition notice was
beyond the scope of the notice and thus beyond the scope
of the deposition. (See, e.g., id. at 28:5-10 (question about
how to spell a product Gardner had mentioned in testimony);
31:3-8 (question about other products Defendant may have
sold); 46:22-48:15 (Chovanes attempting to prevent questions
related to inventory topic that was listed in the deposition
notice); 51:14-22.)

Chovanes’s objections here were baseless, of course, because
Rule 30(b)(6) deposition notices do not limit the examiner
to the topics listed in the notice. Although a party noticing
a deposition pursuant to Rule 30(b)(6) “must describe with
reasonable particularity the matters on which the examination
is requested, ... the ‘reasonable particularity’ requirement
of Rule 30(b)(6) cannot be used to limit what is asked of
the designated witness at a deposition.” ChriMar Systems
Inc. v. Cisco Systems Inc., 312 F.R.D. 560, 563 (N.D.
Cal. 2016) (emphasis added); see also Moriarty v. Am.
Gen. Life. Ins. Co., No. 17CV1709-BTM(WVG), 2019
US. Dist. LEXIS 62041, at *8 (S.D. Cal. Apr. 10, 2019)
(Gallo, J.). “The 30(b)(6) notice establishes the minimum
about which the witness must be prepared to testify, not
the maximum.” ChriMar Systems Inc., 312 F.R.D. at 563
(emphasis added); see also see also Moriarty, 2019 US. Dist.
LEXIS 62041, at *8. Thus, deposition notice categories are
simply the basic informational categories that a corporate
representative should familiarize herself with to competently
answer questions on behalf of the entity—they do not serve
as handcuffs to limit the examiner from asking, for example,
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basic foundational questions about the deponent or the entity
itself.

Accordingly, Chovanes’s unrelenting attempts to limit Ryan
to the categories specified in the deposition notice were
untethered to any legal authority or principle and were utterly
baseless. Chovanes then compounded the error by instructing
Gardner to not answer questions because, as explained below,
“scope of deposition notice” is not a proper basis upon which
a deponent can be instructed to not answer.

3. Chovanes also instructed Gardner to not answer various
questions based on relevance grounds. (See, e.g., Doc. No.
93-6 at 31:3-8; 45:10-20; 50:6-51:1; 53:13-22; 53:24-54:4;
60:4-61:8; 68:18-69:12; 73:8-12; 75:22-76:2; 78:11-15;
118:10-120:1.) A sub-set of Chovanes’s relevance-based
objections were based on Chovanes’s incorrect assertion that
this Court had limited the scope of all discovery to matters
after May 2014. Chovanes’s reference to the May 2014
“cutoff” was related to an Order this Court issued on February
8, 2019 following a discovery conference regarding disputed
written discovery responses. (See Doc. No. 60.) Although the
language of that Order seemed to limit all discovery to the
time period after May 2014, the Court later issued a second
written Order, clarifying that the first Order was limited to
the written discovery at issue in that dispute—not discovery
in general. (See Doc. No. 73.) At the deposition, Ryan was
prepared, had a copy of the clarifying Order in hand, and he
read the relevant portions to Chovanes. (Doc. No. 93-6 at
21:8-23.) Chovanes then shifted tactics, stating she recalled
this Court orally limiting discovery to events after May 2014
during a telephonic discovery conference—but she could not
identify when that occurred. (Id. at 21:25-22:11.)

*8  This Court has never limited the scope of all discovery
as Chovanes asserted. However, this did not deter her from
repeatedly instructing Gardner to not answer questions based
on this erroneous reasoning—even after Ryan had read her
the clarifying Order. (See, e.g., id. at 45:16-20 (“Objection.
Why is it relevant? This is dated '08 and we're talking
about '14 and beyond. Objection. Don't answer that question.
Move ahead.”); 45:22-46:1 (“You can answer with regard to
anything after May of 2014.”); 46:15-18 (“You disagree with
it, but she’s not going to answer anything before May of 2014.
[I]t’s beyond the scope and it’s not within the judge’s order.”);
52:13-17; 60:4-61:8 (Chovanes “foreclosing” questioning);
68:10-69:12 (question about other persons who may have
maintained records related to the subject product); 70:15-18

(“I want to get to areas the Court said we should get to, not to
areas that are irrelevant and before May of 2014.”))

Even if the above objections were factually accurate,
Chovanes’s instructions to not answer the questions based
on relevance grounds nonetheless would have run afoul of
basic principles of objecting during depositions. The plain and
simple language of Rule 30 makes clear that

[a]n objection at the time of the
examination—whether to evidence, to
a party’s conduct, to the officer’s
qualifications, to the manner of taking
the deposition, or to any other aspect
of the deposition—must be noted
on the record, but the examination
still proceeds; the testimony is taken
subject to any objection.... A person
may instruct a deponent not to answer
only when necessary to preserve
a privilege, to enforce a limitation
ordered by the court, or to present a
motion under Rule 30(d)(3).

Fed. R. Civ. P. 30(c)(2); see also Brincko v. Rio Properties,
Inc., 278 F.R.D. 576, 581 (D. Nev. 2011) (“The remedy for
oppressive, annoying and improper deposition questioning
is not simply to instruct a witness not to answer.”); Detoy
v. City & Cnty. of San Francisco, 196 F.R.D. 262, 365
(N.D. Cal. 2000) (“As a rule, instructions not to answer
questions at a deposition are improper.”); Rutter Group
Prac. Guide Fed. Civ. Pro. Before Trial Ch. 11(IV)-A
§ 11:1565 (“Rule 30(c)(2) renders ‘relevancy’ objections
meaningless in most depositions. The deponent must even
answer questions calling for blatantly irrelevant information
‘subject to the objection.’ ”). Although Chovanes at times
instructed Gardner to not answer based on privilege, the
vast majority of Chovanes’s instructions to Gardner did not
fall within the Rule’s enumerated bases and violated this
exceedingly simple rule.

4. Although the above categories constituted the bulk of the
inappropriate objections and instructions to not answer, there
are other violative examples sprinkled in the transcript:

• MS. CHOVANES: Well, don't answer that question.
“Required to follow” is not a legal question – I mean, it’s
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asking for your opinion, and that’s not what we're here
for. (Doc. No. 93-6 at 117:25-118:2.)

• Q. Can you generally describe what those agreements
were.

MS. CHOVANES: Objection. No don't answer that
question. That’s a ridiculous question. What do you
mean by “generally describe.” That’s dangerous. I'm not
going to let her answer that. Rephrase. There are titles
right here so why don't you just ask her that. Why are
you wasting our time? (Id. at 33:10-19.)

• Q. And generally speaking -- and I know you're not a
lawyer. Generally speaking, what is your understanding
as to what the know-how agreement provides?

MS. CHOVANES: Objection. I'm not going to let you
answer that question. If you want to point her to specific
areas and ask her questions about facts, but that comes
too close to opinion testimony so we're not going to
answer. (Id. at 37:17-28:1.)

• Q. Exhibit 1 reflects a number of units of inventory of
Vitaphenol products. Did Avidas confirm that it received
each of those units of inventory that is stated on Exhibit
52 of Exhibit 1?

*9  MS. CHOVANES: Objection to the question. It’s
not understandable. It also misstates the document itself.
So I'm not going to let you answer the question because
it’s not an accurate reflection of what’s in the document.
You can't make up stuff about the documents and ask the
witness to testify. Go from the document itself. (Id. at
44:13-45:1.)

• Q. Where were those records located?

A. In the Doylestown office.

Q. Did the Vitaphenol records that were maintained in
the Doylestown office, were they transferred to your
home office at some point?

MS. CHOVANES: Objection; inference. I'm not going
to let her answer that question because it’s leading and it
implies facts that aren't in evidence. (Id. at 79:4-12.)

• Q. Do you know whether all of the records that
Avidas maintained relating to Vitaphenol products were
retained?

MS. CHOVANES: Objection. Don't answer that
question.

MR. RYAN: On what grounds?

MS. CHOVANES: It makes no sense; and I'm not going
to get into these areas without a specific question making
sense. (Id. at 84:19-85:2.)

In addition to at times being nonsensical, none of these
refusals to allow Gardner to answer complied with Rule 30(c)
(2).

In sum, the transcript contains at least 39 instances where
Chovanes violated Rule 30(c)(2) by instructing Gardner to not
answer questions based on improper grounds.

2. Instances Where Chovanes Disruptively Instructed
Ryan On How to Pose Questions to Gardner

In addition to the above, there can be no question that
Chovanes deliberately frustrated, delayed, and impeded
Gardner’s deposition in other ways. Under Rule 30(c)(2), an
objection “must be made concisely in a nonargumentative ...
manner.” However, Chovanes repeatedly violated this rule by
making objections that were an attempt to instruct Ryan how
to pose questions and disrupted the flow of the deposition.
In many instances, Chovanes’s objections were verbose,
argumentative, accusatory, and anything but concise—all in
violation of Rule 30(c)(2). Chovanes routinely engaged in
speaking objections and then extensively argued with Ryan
when he attempted to clarify or meet and confer about the
objections. The following are representative examples from
the 39 instances of this conduct identified by Plaintiff:

• Q. Are you an employee of Avidas Pharmaceuticals?

A. I am the founder.

MS. CHOVANES: Objection; irrelevant. Why don't you
identify why the witness is here first. Okay? She’s here
pursuant to the 30(b)(6) notice that you issued. I think it’s
usually presentable to the witness at this point. Whether
or not she’s an employee or not is irrelevant; right? (Doc.
No. 93-6 at 11:20-12:5.)

• Q. And you mentioned that Avidas Pharmaceuticals was --
began operations in around 2008. At the time that Avidas
Pharmaceuticals began operations, was Vitaphenol the
first product that it sold?
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....

MS. CHOVANES: Objection. That question is in two
parts, and I object to your saying that the witness
mentioned anything. No need for a preamble. Let’s just
ask a nice clean question. Please restate the question. (Id.
at 31:13-32:2.)

• Q. So Exhibit 51 is one of the agreements that Avidas
Pharmaceuticals entered into with La Jolla Spa MD; is
that correct?

MS. CHOVANES: Objection. Don't ask questions so

they lead, please. You may answer. (Id. at 37:7-12.) [ 6 ]

• Q. Did Avidas have Harmony manufacture new
Vitaphenol anti-aging toner?

A. Yes.

*10  MS. CHOVANES: You know what? While there’s
no question, I'm going to ask you to speed this up and
say: Are there any products on that list that they did not
manufacture? Can we do it quicker?

MR. RYAN: No.

MS. CHOVANES: Why not, Counsel?

MR. RYAN: But I think it’s important that we go through
each one.

MS. CHOVANES: Yeah, I know you think it’s important
to waste our time, but we're trying to get out of here and
with concern – out of courtesy for everyone’s time. (Id.
at 58:9-24.)

• Q. Where were those records located?

A. In the Doylestown office.

Q. Did the Vitaphenol records that were maintained in
the Doylestown office, were they transferred to your
home office at some point?

MS. CHOVANES: .... Just ask her simple questions. It’s
not that complicated.

MR. RYAN: It’s a simple question.

MS. CHOVANES: No, it’s not. [ 7 ]  (Id. at 79:4-16.)

• Q. Do you believe that your file folder that contains emails
relating to Vitaphenol contains all of the emails that were
sent or received relating to Vitaphenol from 2008 to the
present?

MS. CHOVANES: Objection to the question; it’s
irrelevant, the use of the word “believe.” Do you want to
rephrase the question, please? I mean, you're obviously
hunting to pin her down for destroying documents,
and I think it’s unfair. So ask a good question. (Id. at
88:24-89:9.)

• Q. In connection with this agreement, Avidas sold its
inventory of Vitaphenol products to SciDerma; is that
correct?

MS. CHOVANES: .... Can you do that? Can you ask
just open-ended questions -- was inventory transferred?
-- and then maybe we can get into it that way.

MR. RYAN: Well, I don't think I'm required to only ask
open-ended questions.

MS. CHOVANES: Well, I understand. You can ask
them how you -- but my objection is with regard to
the word “sold,” which as you recall we already went
through on an extensive go-around already with regard
to paper discovery. I mean, I would just ask the witness
-- you're pulling teeth. Why don't you just ask her what
happened as a result of the agreement and see what
happens. Maybe you'll get the statement you want. (Id.
at 103:7-104:6)

• Q. Does SciDerma still owe Avidas some money in
connection with the Harmony product inventory that was
transferred to it?

MS. CHOVANES: To the extent SciDerma is a company,
that’s an interesting question. I don't know if they're still
in business. So why don't you ask within the scope of
if the client knows they're -- if the witness even knows
they're a company.

MR. RYAN: Well, I just want to know whether Avidas
believes that SciDerma still owes money in connection
with the Harmony product.

MS. CHOVANES: Avidas' belief is not relevant to this
case, and she’s not going to testify with regard to a legal
matter. (Id. at 109:21-110:11.)
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• Q. With respect to the inventory values that we see on
Exhibit Roman numeral IV, do you know who came up
with those values for the inventory?

MS. CHOVANES: Objection to the question. I don't
know what “come up with” means,” and I'd ask you to
clarify and be precise with regard to your question. (Id.
at 113:7-13.)

• Q. The packaging that we see on the left side of Exhibit
58 that’s similar to the packaging we see in Exhibit 57.
Do you see that?

MS. CHOVANES: Objection to your statement about
similarity. Ask a question. Don't editorialize. (Id. at
160:3-9.)

*11  • Q. And that would be true for the entire period
of time that SciDerma sold the Vitaphenol products:
Information would come in various forms.

MS. CHOVANES: ..... Objection. Can you ask a
question that makes sense, because that one doesn't. It’s
got too many parts. (Id. at 196:15-23.)

• Q. This report on Bates-stamped Page 1042 in the
upper left-hand corner says “November and December
sales.” So is it your belief that these are November and
December sales from the year 2010?

MS. CHOVANES: You're not entitled to her belief. Ask
a question that seeks relevant information.

MR. RYAN: I disagree.

MS. CHOVANES: You're not entitled to her belief.
That’s an opinion. You're entitled to facts. Ask a simple
question. I don't know why you mess them up by putting
“belief” in. That calls for opinion testimony on its face.

MR. RYAN: I'm entitled to her opinion based on her
foundation so far.

MS. CHOVANES: No, you're not entitled to her opinion.
We'll go to the judge on that. You're not entitled to
a person’s opinion. They're a fact witness. So ask
the question if you want. Again, I'll make the same

objection. (Id. at 202:21-203:18.) [ 8 ]

• Q. On May 8th of 2014, you emailed Joe Kuchta, “Joe,
this is the draft of the email I will send to Dianne York.”
Why did you send that email to Joe Kuchta?

MS. CHOVANES: Objection; there’s been no
foundation laid for the fact it’s an email. Do you want
to do that first?

BY MR. RYAN: Q. Did you send an email to Joe Kuchta
on May 8th of 2014 a 7:35 a.m.?

A. Yes.

MS. CHOVANES: No, that’s not the way to do it. Come
on, Counsel. (Id. at 246:12-25.)

3. Instances of Chovanes Initiating or Attempting to
Initiate Unnecessary Colloquy

Under Rule 30(d)(2), sanctions may be imposed for
impeding, delaying or frustrating the fair examination of
the deponent. Chovanes did all of these things by initiating
or attempting to initiate unnecessary and frivolous colloquy
and unnecessarily “noting” things during the deposition.
Plaintiff identifies fifteen instances during which Chovanes
initiated or attempted to initiate unnecessary colloquy. These
unnecessary interruptions and discussions prolonged the
deposition and served to continually harass Ryan. Some
examples include:

• Q. Are you an employee of Avidas Pharmaceuticals?

MS. CHOVANES: Are you going to respond to what I

said? [ 9 ]

MR. RYAN: No, you made your objection.

THE WITNESS: I'm the founder of the company.

MS. CHOVANES: Okay. I would like to know why
we're here then, if you're not going to produce a 30(b)
(6) notice. Are you going to acknowledge we're here
pursuant to that?

MR. RYAN: We are here pursuant to a 30(b)(6) notice.

MS. CHOVANES: And what are the categories of that
notice? Do you want to present them? Because as I
pointed out to the Court, it’s very difficult, given the
history of this case and your repeated items -- your
repeated arguments that you keep identifying, it’s very
difficult for us to have this deposition when you should
have done this a long time ago.

You have been carefully proscribed by the Court to
certain areas of relevance. I would suggest we start with
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those and, therefore, you get that 30(b)(6) notice out,
because you're not going to be able to go anywhere
beyond that.

*12  Do you understand?

MR. RYAN: I've listened to your objection. I feel like
I'm allowed to ask questions.

MS. CHOVANES: Okay. Well, you're not going to
be. Anything beyond the scope of what the Court has
ordered is the scope. And we reiterated at our last
conference. We're not going to get into -- and don't
interrupt me please. Let me finish.

Anything the Court specifically noted at the last
conference that the Court’s order was in place and
the witness is not to answer anything beyond those
orders. So we're going to have a continuing objection to
anything beyond those and she’s not going to answer.

You can either identify those categorically or waste
everyone’s time by going through those individually.
But right now let’s stick to the 30(b)(6) notice. Okay?
Otherwise, you're not going to be getting answers.

MR. RYAN: Okay. Well, here’s what I'm going to do.
I'm going to ask questions, and you can make objections.
And if you want to instruct the witness not to answer,
you have that right.

MS. CHOVANES: Okay. Note that you've refused my
offer to speed this up. Go ahead. (Doc. No. 93-6 at
12:7-14:12.)

• MR. RYAN: Well, I'm trying to develop foundational
information, and this witness has already testified that
she’s the founder of the defendant in this case. So I'm

trying to get some information – [ 10 ]

MS. CHOVANES: What -- there’s nothing on here,
on your 30(b)(6) notice, that says “foundational

information.” [ 11 ]

So you're beyond the scope of the 30(b)(6) notice

too. [ 12 ]  So that makes no sense, foundational
information. You're just making that up, sir.

Let’s proceed to what’s on the 30(b)(6) notice, which is
why we're here. (Id. at 23:3-24:7.)

• Q. The information that’s contained in Exhibit 61, the
monthly reports, what’s the source information for those
reports?

MS. CHOVANES: I'm going to object. That’s an
impossible question to answer, because this is a made-
up document.

Go through slowly and ask her the source of individual
information to the extent she knows. But to say the
source of all this information, if she can answer that
summarily, go for it. But I think the question is confusing
and unfair. (Id. at 192:23-193:9.)

• MR. RYAN: I'm not wasting your time.

MS. CHOVANES: They're right in the 30(b)(6) notice.
In fact, since there’s no question outstanding -- is there?
Or my objection to it, asking to rephrase. No, no question
outstanding?

I'm going to ask the witness to reread the 30(b)(6). And
counsel do the courtesy of rereading the 30(b)(6) with
the witness so as not to try to trick her.

MR. RYAN: I don't need to read it. I wrote it.

MS. CHOVANES: You need to read it, because you're
trying to trick the witness, which I object to.

So why don't you read it carefully and show her what
agreements you're talking about.

MR. RYAN: I'm not trying to trick the witness.

MS. CHOVANES: Then why are you asking her
questions without any foundation -- tenure to this 30(b)
(6) notice? It just makes no sense.

MR. RYAN: I'm sorry it doesn't make sense to you.

MS. CHOVANES: Right --

MR. RYAN: I'm allowed to ask questions.

*13  MS. CHOVANES: Right, you are, questions that
make sense and are relevant and aren't wasting our time.
And this is a garbage case, and we've known that since
the beginning, and you're just wasting our time more.

Now ask questions that she can answer with regard to the
30(b)(6). Whether or not she remembers the agreements
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independently of a 30(b)(6) is meaningless and a waste
of our time. (Id. at 33:20-35:7.)

• MR. RYAN: Well, it’s not beyond the scope because the
30(b)(6) notice doesn't have any specific dates in it.

MS. CHOVANES: Where does it have your statement
about inventory?

MR. RYAN: I'm asking questions about the sales and
distribution agreement.

MS. CHOVANES: Right. Where is -- no, you're asking
about something that was received. That has nothing to
do with this except it’s listed in the agreement. You're
not asking about the agreement, sir.

MR. RYAN: I am. It’s --

MS. CHOVANES: No, you're asking about inventory,
which is totally different and not on your list.

MR. RYAN: It’s No. 8 on my list.

MS. CHOVANES: Inventory of products, not whether
they were received from -- whatever. So your question,
again, is not on this, according to your own example.

MR. RYAN: Well, just so we're clear, a 30(b)(6) notice
does not require me to list every question that I'm going
to ask of a witness.

Do you agree with that?

MS. CHOVANES: I'm not going to talk about 30(b)(6)
depositions generally. I'm talking about this one, and
the scope is proscribed -- there’s that word again --

by the 30(b)(6) as well the judge’s order. [ 13 ]  We've
been going over this again and again. Please answer
your questions – ask your questions within that scope.
Why are you surprised? You keep re-attacking it. It’s a
statement, and we made it.

MR. RYAN: Because you keep preventing me from
asking questions.

MS. CHOVANES: Right. That’s exactly right. Yes,
you're right.

MR. RYAN: Right. So you're preventing me from asking
questions about inventory at Avidas; is that true?

MS. CHOVANES: Beyond the scope of the judge’s
order. Okay. Stop it. Go ask questions. We're not
going to -- you've already wasted five minutes making
meaningless arguments.

Ask questions that are acceptable. Go. Otherwise, we're
going to leave because you're wasting our time.

MR. RYAN: I've already read you the judge’s order
clarifying his prior order. He said that his prior order is
only limited to the interrogatories.

Now, you had an opportunity to make a protective order
motion, which you said you were going to do at one of
the conferences, and you didn't do that. So if you had
any objections to the scope of discovery, you could have
raised them with the Court at the time, but you didn't.

MS. CHOVANES: The Court -- that’s because right after
I said that, the Court said, Of course that’s limited by our
orders. That’s what’s in the transcript.

I'm not going to argue anymore. Do you want to take
her deposition with the allowable questions after 2014,
which are, by the way, on your 30(b)(6). There are plenty
of them. Go. (Id. at 46:19-49:11.)

• Q. I'm handing you a document that was previously
marked as Exhibit 33 --

MS. CHOVANES: Previously marked where?

MR. RYAN: At a deposition of Topix?

MS. CHOVANES: What deposition?

MR. RYAN: Of Topix Pharmaceuticals.

*14  MS. CHOVANES: Where is the exhibit marker
from Topix? Where is the original? Because otherwise,
it’s your reference, and I don't believe you.

MR. RYAN: I'm representing that it was previously
marked as Exhibit 33.

MS. CHOVANES: Okay. We're subject to the objection
that this is an unmarked exhibit, we're not going to --
we're going to take this whole area under advisement.

What do you want to ask about this? Why don't you let
me know that. And if you want to go off the record and

4-37



La Jolla Spa MD, Inc. v. Avidas Pharmaceuticals, LLC, Slip Copy (2019)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 12

tell me why you want to ask about an unmarked exhibit
that we've never seen before, that would be good.

MR. RYAN: I'm not sure why you can say you've never
seen this before because this document was produced by
Avidas and it’s Bates number A_1138 --

MS. CHOVANES: There’s no exhibit sticker on this, sir.
There’s no exhibit sticker. We've never seen this before,
and you just represented it as an exhibit. You can't do
that.

Where is the one with the exhibit sticker? Would you
answer that?

MR. RYAN: Here’s what I'll do. I'm going to mark this
as Exhibit 54, as a new exhibit. (Id. at 61:10-62:18.)

• MS. CHOVANES: Well, what’s the relevance of your
question? Transaction happened in 2010. Give me an
offer of proof and maybe we can forestall the Court.

MR. RYAN: I'm not required to give you an offer.

MS. CHOVANES: I know that, but maybe we can
forestall the Court because you're asking about stuff
that’s in 2010 and makes no sense.

I'm sure you have some elements in mind and you're just
holding it back to extend this and torture me and the
Court. So what’s your -- what’s your --

MR. RYAN: If you've reviewed the third amended
complaint –

MS. CHOVANES: Okay. Well, tell me.

MR. RYAN: If you've read the third amended complaint,
you would know why this document was --

MS. CHOVANES: Okay. Well, tell me. Don't hide it. Tell
me.

MR. RYAN: I don't need to educate you about the case.

MS. CHOVANES: Oh, my goodness. Okay. Well, if
you're not going to talk about why it’s relevant and you're
not going to explain what you have in mind -- (Id. at
118:24-120:1.)

• MR. RYAN: Next I want to mark as Exhibit 59 some
images that were attached ... to a filing that Avidas made
in this case.

MS. CHOVANES: Specifically what filing?

MR. RYAN: Docket 47-3.

MS. CHOVANES: And what context? Again, I'm going
to object to just producing documents out of context.

MR. RYAN: Well, these are your filings so I'll leave it
up to you.

MS. CHOVANES: No, you have to give a context. We
produced many files in this case, and if your answer is
“that’s your filing,” it’s simply unfair.

MR. RYAN: The filing is Document 47-3 that was filed
by Avidas in this lawsuit.

MS. CHOVANES: Great. And what paper was it filed
with? And what was the context? You can't ask the
witness about something that’s been filed with the
particular context out of context. It’s just unfair, Mr.

Ryan. But you go ahead. (Id. at 162:22-163:20) [ 14 ]

• Q. I want to focus your attention on Exhibit 60. Please
look at the first page of Exhibit 60, which is Bates
number A-1044. What is this document that we see that’s
Bates-stamped 1044?

MS. CHOVANES: Objection. What is this document?
What does that mean? Do you want to ask her just what
it is in -- with regard to her business?

*15  And, by the way, this probably also objected to
under the protective order, so your client has to get off
the phone.

MR. RYAN: It’s not subject to the protective order.

MS. CHOVANES: It is, and I'm declaring it as such. It
has to do with the company’s business.

If you're going to ignore the protective order, we're not
going to have testimony on this basis, and the judge just
said that. Okay?

If you want to give me a proffer while your client gets off
the phone and we go off the record, I'm willing to listen.
But right now, since this is getting into their business, I
have a real issue with you asking about it with her on
the phone.
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MR. RYAN: You didn't mark this document as
confidential.

MS. CHOVANES: Great. And now you're asking about

it. [ 15 ]  (Id. at 175:4-176:6)

• Q. If you take a look at Exhibit 5, there’s a series of emails.
And the sequence of how the emails are set up is that the
oldest email is on the top, and then the latest email in the
chain is -- follows behind there.

MS. CHOVANES: Did you produce this in discovery?

MR. RYAN: Yes.

MS. CHOVANES: You produced this in discovery?

MR. RYAN: No, Mr. Kuchta did.

MS. CHOVANES: No, you produced it, your client.

MR. RYAN: No, no, no. Mr. Kuchta.

MS. CHOVANES: Yeah, why didn't your client produce
this in discovery?

MR. RYAN: My client is not on the document. Why
would my client have it?

MS. CHOVANES: I thought you just said it’s a series of
emails, and what’s that? Her name right in the front here.
Why didn't you produce this?

MR. RYAN: This is an embedded email. It’s forwarded
by Ms. Gardner to Mr. Kuchta?

MS. CHOVANES: Right. And why didn't you produced
[sic] this email?

MR. RYAN: We'll deal with it at a different point in time.

MS. CHOVANES: No, no, no. It’s unfair for you to be
hiding documents and then all of a sudden produce them
here.

MR. RYAN: I'm not hiding anything.

MS. CHOVANES: Are you saying you produced this?
And if so, let me know exactly when.

MR. RYAN: I'm talking about Exhibit 5 as an entirety,
this document was produced by Mr. Kuchta. Okay?

MS. CHOVANES: What document? There’s no Bates
numbers or anything on it. I just don't -- I'm -- all this
is objection. We're going to go real slow, because I don't
believe you, and your client should have produced this

document. (Id. at 241:10-243:3) [ 16 ]

4. Instances of Chovanes Unnecessarily “Noting” For
the Record

Plaintiff also identifies seventeen instances when Chovanes
unnecessarily noted various things for the record. However,
the Court isn't particularly concerned with many of these
instances. Although many were gratuitous and certainly
pointless, some happened when Ryan was calling his client or
when the unnecessary “noting” did not disrupt the flow of the
deposition. However, the following instances when Chovanes
unnecessarily made objections or comments did disrupt and
delay the deposition:

• [Discussing photographic exhibits attached to a motion
Defendant had filed and Chovanes had submitted as part
of a declaration.] MS. CHOVANES: What filing, sir?

MR. RYAN: Filing document 47-3.

MS. CHOVANES: And why was this -- do you have the
rest of where this was? An appendix or something?

MR. RYAN: No.

*16  MS. CHOVANES: Note my -- excuse me. Let
me object to this because we didn't produce anything
like this, exclusive of other information, so I think it’s
unfair and out of context. Plus I'll note that there is no
identification, there’s no Bates number or anything on
this, so I don't really accept counsel’s representation.

With that said, you may answer if it’s a relevant,
nonprivileged question. (Id. at 157:1-15.)

• [Discussing the same photographic exhibits as above.]
Do you believe that Exhibit 57 depicts the Vitaphenol
packaging that was created by Harmony Labs?

A. I believe so but I'm not certain.

MS. CHOVANES: I'm sure something was said about
this. Again, I'll note my continuing objection, as this was
in a brief, and pulling it out of a context of a brief is
unfair to the witness.
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MR. RYAN: Do you agree that any statements made
in the briefs filed by Avidas can be used as admissions
against Avidas, Ms. Chovanes.

MS. CHOVANES: Don't answer that. That’s a privileged
question. Don't answer that.

MR. RYAN: I'm asking you, Ms. Chovanes.

MS. CHOVANES: I have no idea what you're talking
about. We're here to ask the witness questions. Keep
going. Note my objection. (Id. at 158:13-159:6.)

• Q. Next I'm handing you a document that’s previously
marked as Exhibit 24.

MS. CHOVANES: By whom? By when?

MR. RYAN: By me.

MS. CHOVANES: When?

MR. RYAN: At the deposition of Joe Kuchta.

MS. CHOVANES: Again, the record will reflect there’s
no exhibit number, there’s no Bates number, and I have
a continuing objection to asking questions about this
material.

If counsel could show me in the transcript where this
document has been marked, I would gladly withdraw my
objection. (Id. at 251:8-21.)

None of the above colloquy served any reasonably practical
purpose and served only to disrupt Ryan’s questioning and
delay the deposition further. Chovanes’s petty quibbling about
photographs that had been filed in this case by her own
client were frivolous and served no useful purpose. Nor did
her objections about Ryan’s use of those photographs during
the deposition based on them being used out of context
simply because the photographs had originally been used as
exhibits to one of Chovanes’s client’s court filings. What
these continuous, unnecessary interruptions did do, however,
was to systematically eat away at Ryan’s allotted seven hours
of deposition, disrupt Ryan’s line of thinking and flow of
questioning, and continue to obstruct the deposition.

5. Instances Where Chovanes Made Objections That
Suggested To Gardner How She Should Answer the
Question

Under Rule 30(c)(2), an objection “must be made concisely in
a ... nonsuggestive manner.” However, Chovanes repeatedly
violated this rule by making suggestive objections that subtly
coached Gardner how to answer Ryan’s questions. The
following are some representative examples.

• Q. What are the brand names of the products that Avidas
has developed and produced since 2008?

A. We have –

MS. CHOVANES: To the best of your recollection.

MR. RYAN: Ms. Chovanes, please don't provide
speaking objections for the witness.

MS. CHOVANES: That’s an objection. I'm allowed to
object. Are you objecting to the fact that I'm objecting?

MR. RYAN: Yes, because --

MS. CHOVANES: I'm allowed to object. It’s not a
speaking objection to say that your assumption may be
incorrect.

MR. RYAN: That wasn't what you said. You said to the
witness --

*17  MS. CHOVANES: Your assumption – of course
that’s what I said. Your assumption was -- we're not
going to read back. Just please go on.

MR. RYAN: Please don't make speaking objections.

MS. CHOVANES: Please ask questions that aren't
objectionable; I won't be making speaking objections,
which I'm not doing anyway. (Doc. No. 93-6 at
26:11-27:9.)

• Q. Has Avidas Pharmaceuticals ever had any involvement
with a product called Vitaphenol?

MS. CHOVANES: You can answer that.

THE WITNESS: Yes.

MS. CHOVANES: To the extent you understand what
“involvement” means. (Id. at 30:10-15.)

• Q. Can you describe how the repackaged products that
SciDerma created differed in look from the products that
Avidas sold when it sold the Vitaphenol products?

4-40

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR30&originatingDoc=I15891c10ce3011e991c3ae990eb01410&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic9d53668475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0


La Jolla Spa MD, Inc. v. Avidas Pharmaceuticals, LLC, Slip Copy (2019)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 15

MS. CHOVANES: That’s a really long question. And
what do you mean by “look” Because “look and feel”
is actually a legal question, what’s look and feel. So I --
excuse me, let me finish.

So I'm going to ask you to rephrase in light of the
definition of “look” as possibly a legal definition. I
mean, do you have one? Why is this relevant anyway?
Having her factually describe stuff.

I mean, go ahead if you can answer it, but I would rather
that you not use those legal terms, Mr. Ryan.

MR. RYAN: I'm not intending them in any legal sense.

MS. CHOVANES: Okay. Well, if you can answer, go
ahead. (Id. at 151:6-152:1.)

• Q. Do you know who signed any of the checks that Avidas
sent to La Jolla Spa at any point in time?

MS. CHOVANES: Objection; irrelevant. It’s your client.
How should she know that?

THE WITNESS: No, I do not. (Id. at 185:4-10.)

• Q. So if SciDerma made a mistake in the reports that it
sent to Avidas, Avidas wouldn't know that there was a
mistake; correct?

MS. CHOVANES: Objection; asked and answered, plus
it calls for speculation.

You can answer if you are able.

THE WITNESS: We didn't have any reason to mistrust
the information --

MS. CHOVANES: Just answer the question. (Id. at
209:12-21.)

Like Chovanes’s other objections quoted throughout this
Order, these objections lacked conciseness. While it appears
Gardner at times did not heed Chovanes’s comments, the
objections nonetheless suggestively coached Gardner on how
to answer Ryan’s questions.

6. Instances of Chovanes’s Discourteous or Aggressive
Behavior Towards Ryan

Plaintiff also identifies two instances of Chovanes’s
discourteous behavior towards Ryan, one of which was

an inexplicable outburst during which Chovanes stood and
loomed over the examination table, aggressively accused
Ryan of threatening Gardner, and then left the deposition
room for a break. This bizarre incident occurred after Ryan
declined Chovanes’s request to take a break. Ryan instead
stated he wished to proceed to finish the two-hour block of
time since the Court had previously ordered the deposition
proceed in two-hour increments with thirty-minute breaks.
When Chovanes persisted, Ryan simply asked Gardner if she
needed a break and likely would have taken a break had
Gardner said she needed one. The bizarre outburst proceeded
as follows:

MR. RYAN: We're not off the record.

MS. CHOVANES: Okay. Well, let’s stay on. I want to talk
about taking a break. It’s 11:30, and the Court said they'll
call in at 12:30 our time; right?

MR. RYAN: Yes.

*18  MS. CHOVANES: Okay. So what do you want to do
about a break?

MR. RYAN: Well, I think we need to go for our allotted
two hours, and then we'll take a break.

MS. CHOVANES: There’s no allotted two hours. [ 17 ]

MR. RYAN: That’s what the Court said, is we should take --

MS. CHOVANES: No, the Court didn't say anything about

timing. [ 18 ]  The witness – the witness is doing the best she
can. And we moved this precisely for your convenience.
Don't start doing that game. You've wasted plenty of time.

MR. RYAN: Do you need to take a break?

MS. CHOVANES: No, don't talk to my witness, ever.
Don't you ever talk to my witness. Do you understand how
threatening that is?

MR. RYAN: Why are you standing up? [ 19 ]

MS. CHOVANES: And how unprofessional that is?

MR. RYAN: Why are you standing up?

MS. CHOVANES: Because you're a male exercising male
privilege and talking to my witness in a situation where
she’s already nervous. And you're talking to her directly?
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That’s, first of all, a violation of the ethical rules, as you
know.

MR. RYAN: Why are you standing up?

MS. CHOVANES: We're going to take a break. Come on,
Margie, let’s take a break.

MR. RYAN: You're leaning over the table.

MS. CHOVANES: Yes, because of your threatening nature
--

THE VIDEOGRAPHER: I'm sorry. You have the
microphone on.

MS. CHOVANES: Because you threatened my witness just
now. Don't you ever talk to her directly.

MR. RYAN: I did not threaten the witness.

MS. CHOVANES: Okay.

THE VIDEOGRAPHER: The [microphone] clip is still on
it.

THE WITNESS: I'm sorry. I hope I didn't break it.

THE VIDEOGRAPHER: You can just leave it there. Off
the video?

MR. RYAN: Not yet.

THE WITNESS: Excuse me.

(Whereupon, Ms. Chovanes and Ms. Gardner leave the
deposition room.)

MR. RYAN: Now we're off the record.

THE VIDEOGRAPHER: Time is 11:37 a.m. We're going
off the video record.

(Doc. No. 93-6 at 80:19-83:7.) This troubling tirade began
with Ryan’s seemingly benign question to Gardner, asking
whether she needed to take a break. As with the rest of
Chovanes’s conduct during this deposition, the cold, typed
words of the transcript truly do not do justice to the tone
and tenor of Chovanes’s sustained harassment of Ryan. This
Court has reviewed the video clip of the above exchange.
The video demonstrates that Ryan’s voice was calm, relaxed,
and non-threatening in any way. He also said nothing to
Gardner that could remotely be considered threatening to
trigger Chovanes’s grossly disproportionate response.

What the Court can surmise from this interaction following
Chovanes’s rebuffed request to take a break is that it may
have been fabricated in order to take the break. This appears
to be the only reasonable explanation because nothing Ryan
said could have warranted the inexplicably disproportionate
response from Chovanes. However, once Chovanes reacted in
this manner, she was able to leave the room and take the break
she had requested under the guise of some feigned outrage
in response to Ryan’s completely benign and reasonable
question to Gardner about her need for a break. Based
on the transcript, this appears to be the only reasonable
explanation for Chovanes’s outburst. It certainly cannot
be justified as a reasonable, rational response to anything
Ryan said or did. In any event, such irrationally aggressive
conduct toward opposing counsel is precisely the type of
disturbing, unprofessional behavior that has no place in the
legal profession. This conduct further served to disrupt the
deposition and perpetuate the incredibly tense, rancorous
atmosphere Chovanes had singlehandedly created from the
opening minutes of the deposition.

7. Additional Examples of Chovanes’s Harassing,
Obstructive Behavior

*19  In addition to the above categories and examples
Plaintiff cited, the Court’s review of the full deposition
transcript revealed many more instances of Chovanes’s
obstructive behavior.

1. For example, Chovanes constantly instructed Ryan to
“hurry up,” accused him of wasting her and Gardner’s time,
and generally attempted to rush Ryan’s questioning. (See,
e.g., Doc. No. 93-6 at 14:24-15:1; 30:3; 33:18-19 (“Why
are you wasting our time?”); 35:3; 48:16-18 (“Ask questions
that are acceptable. Go. Otherwise, we're going to leave
because you're wasting our time.”); 50:16; 58:21-24 (“Yeah,
I know you think it’s important to waste our time, but
we're trying to get out of here and with concern – out
of courtesy for everyone’s time.”); 60:25; 74:18-20 (“You
can answer, but that’s the last question, because this is
just wasting everyone’s time.”); 81:13; 85:25-86:1; 170:24;
214:8-9.) These comments by Chovanes are quite puzzling
because Ryan was entitled to question Gardner for 7 hours
regardless of how quickly or slowly he questioned her.
Thus, these repeated comments by Chovanes served no other
purpose than to harass and antagonize opposing counsel and
to perpetuate the hostile atmosphere of the deposition.
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2. Additionally, Chovanes made at least thirty “asked and
answered” objections. (Doc. No. 93-6 at 70:4-6; 77:12-13;
77:19-20; 79:21-22; 85:23-24; 86:9-10; 87:13-14; 90:5-6;
92:13-14; 99:23-24; 105:5-6; 114:7-8; 132:22-23; 137:19-20;
138:1-2; 138:16-17; 161:13-14; 161:24-25; 162:7-8; 171:8-9;
173:11-12; 205:11-12; 210:3-4; 217:15-16; 225:20-21;
225:24-25; 228:12-19; 229:2-3; 237:9-10; 278:23-279:1.) In
the context of a deposition, “asked and answered” objections
are utterly pointless and serve no purpose.

3. Then there were eleven instances on which Chovanes
simply objected by saying “objection” without specifying any
basis for the objection. (Doc. No. 93-6 at 117:8; 191:20;
197:12; 197:17; 211:18; 236:19; 244:6; 261:13; 261:24;
262:4; 276:16.) Without a specific basis for an objection,
“objection” alone is a pointless interjection and can serve
no other purpose but to interrupt. These objections were
consistent with Chovanes overall obstructive modus operandi
in this deposition.

4. And then there were eighteen objections with a basis
identified where the basis was nonsensical in the context of
a deposition or intentionally obtuse about the meanings of
words and could only be intended to obstruct and harass
Ryan. Also included are argumentative “objections.” These
instances included:

• Q. How long has Avidas done that?

MS. CHOVANES: Objection to the term “long.” (Doc.
No. 93-6 at 18:22-24.)

• Q. You signed as the president on behalf of Avidas
Pharmaceuticals; is that correct?

MS. CHOVANES: Objection; the document speaks for
itself. (Id. at 39:6-9.)

• Q. Do you have any documents that reflect how much
inventory Avidas received in 2008 from La Jolla Spa?

MS. CHOVANES: Objection. Don't answer that
question. You're getting into materials that even by your
own admission are foreclosed.

MR. RYAN: I didn't make any admissions. (Id. at
52:13-21.)

• MS. CHOVANES: Objection; mischaracterization of her
-- now, don't start mischaracterizing her testimony just
because you're upset. (Id. at 69:16-19.)

*20  • Q. Did the Vitaphenol records that were maintained
in the Doylestown office, were they transferred to your
home office at some point?

MS. CHOVANES: Objection; inference. I'm not going
to let her answer that question because it’s leading and it
implies facts that aren't in evidence. (Id. at 79:6-12.)

• Q. Do you know whether all of the records that
Avidas maintained relating to Vitaphenol products were
retained?

MS. CHOVANES: Objection. Don't answer that
question.

MR. RYAN: On what grounds?

MS. CHOVANES: It makes no sense; and I'm not going
to get into these areas without a specific question making
sense. (Id. at 84:19-85:2.)

• Q. This document is also signed on behalf of SciDerma
Medical by someone named Douglas S. Neal. Do you
know who that is?

MS. CHOVANES: Objection to the characterization. (Id.
at 101:3-7.)

• Q. Has it done anything affirmatively to try to collect that
money?

MS. CHOVANES: Objection to the question. Don't
answer. I don't like the prejudicial nature of the word
“anything” and what was the other part -- anyway,
rephrase the question, if you would. (Id. at 109:12-19.)

• Q. In the last column on Exhibit Roman numeral IV it
lists inventory values for various products. Do you know
who placed the value on those inventory items?

MS. CHOVANES: Objection; assumes a fact not in
evidence. (Id. at 112:23-113:4.)

• Q. So Mr. Henn was an outside consultant to Avidas; is
that correct?

MS. CHOVANES: Objection; asked and answered.
Plus the vagueness of the term “outside consultant” is
objectionable. (Id. at 134:6-10.)

• Q. Well, there’s a difference between taking a bottle that’s
existing and pouring it into a new bottle, and taking
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the existing bottle and then putting a new label on it.
I'm trying to understand which of those two things, or
something else, that SciDerma did. Do you have an
understanding --

MS. CHOVANES: Objection. Can you ask a question
that makes sense? That made no sense. I'm not going
to let her answer it because it’s inconsiderate of her to
give her questions that make no sense. Come on. (Id. at
150:7-18.)

• Q. Can you describe how the repackaged products that
SciDerma created differed in look from the products that
Avidas sold when it sold the Vitaphenol products?

MS. CHOVANES: That’s a really long question. And
what do you mean by “look”? Because “look and feel”
is actually a legal question, what’s look and feel. So I --
excuse me, let me finish.

So I'm going to ask you to rephrase in light of the
definition of “look” as possibly a legal definition. I
mean, do you have one? Why is this relevant anyway?
Having her factually describe stuff.

I mean, go ahead if you can answer it, but I would rather
that you not use those legal terms, Mr. Ryan.

MR. RYAN: I'm not intending them in any legal sense.
(Id. at 151:6-24.)

• [Chovanes objecting to a document that her client filed
on the docket.] MS. CHOVANES: Note my -- excuse
me. Let me object to this because we didn't produce
anything like this, exclusive of other information, so
I think it’s unfair and out of context. Plus I'll note
that there is no identification, there’s no Bates number
or anything on this, so I don't really accept counsel’s
representation. With that said, you may answer if it’s a
relevant, nonprivileged question. (Id. at 157:7-15.)

*21  • [Same as above.] MS. CHOVANES: No, you have
to give a context. We produced many files in this case,
and if your answer is “that’s your filing,” it’s simply
unfair.

MR. RYAN: The filing is Document 47-3 that was filed
by Avidas in this lawsuit.

MS. CHOVANES: Great. And what paper was it filed
with? And what was the context? You can't ask the
witness about something that’s been filed with the

particular context out of context. It’s just unfair, Mr.
Ryan. But you go ahead. (Id. at 162:1-20.)

• Q. And that would be true for the entire period of time
that SciDerma sold the Vitaphenol products: Information
would come in various forms.

MS. CHOVANES: Objection.

MR. RYAN: -- related to sales?

MS. CHOVANES: Sorry. Objection. Can you ask a
question that makes sense, because that one doesn't. It’s
got too many parts.

• Q. So this is the monthly report for November 30th of
2011; is that true?

MS. CHOVANES: Objection; document speaks for
itself.

• Q. Who did you have discussions with at SciDerma
about terminating the agreement between Avidas and
SciDerma?

MS. CHOVANES: Assumes a fact not evidence.
Objection. (Id. at 215:12-16.)

• Q. How was -- how were the Vitaphenol products being
sold in early 2014, before May of 2014?

MS. CHOVANES: Objection. Please clarify the
question. “How” means so many things I'm not going
to let her answer it because it’s too ambiguous. (Id. at
220:24-221:5.)

The deposition transcript contains additional examples, and
the Court could go on. Suffice it to say that all of the above
representative examples of various pointless or nonsensical
objections highlight Chovanes’s unrelenting interruptions of
Ryan’s questioning, interposing objections that either made
no sense or served no practical purpose in the context of
a deposition (as opposed to a trial). For example, there is
no planet in any solar system on which the word “how” is
ambiguous in the context of Ryan’s final question above. The
same is true for the word “long” in the first example cited
above.

5. Finally, the transcript contains examples of discourteous
conduct towards Ryan that interrupted and delayed the
completion of the deposition. Chovanes disparaged Ryan
and his case throughout the deposition, calling the case
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“garbage” (Doc. No. 93-6 at 35:1-2, 68:24) or maligning him
personally and the nature of his questioning (see, e.g., id. at
118:3-4 (“Again, you're belaboring the witness, you have so
many ‘belief’ questions.”); 228:10-13 (“If you keep asking
questions that are objectionable, we're really not getting
anywhere. So let’s go, come on Counsel. Ask questions that
are good ones.”); 267:16-17 (“Ask a real question with a
noun, a topic and date.”)).

B. Chovanes’s Conduct Multiplied Proceedings Under
Rule 30(d)(2)
The Court has painstakingly enumerated numerous examples
that collectively demonstrate Chovanes systematic impeding,
delaying, and frustrating the fair examination of Gardner.
From the opening moments of the deposition, Chovanes
adopted a hostile tone and posture against Ryan and then
unrelentingly proceeded to make Ryan’s examination as
difficult as possible. Chovanes employed all of the categories
of tactics identified above to continuously interrupt the
deposition and mercilessly harass Ryan. Every baseless
objection, diatribe, argumentative comment, and petty
argument cumulatively compounded to greatly extend the
time spent in deposition. And every baseless interruption
identified above served to harass Ryan, shift his focus away
from the purpose of the deposition and towards battling
Chovanes, and greatly frustrated the fair examination of
Gardner. Rather than being able to focus on Gardner and
this case, Ryan was continuously drawn into squabbles with
Chovanes as the seven hours allotted for the deposition
quickly burned away. Accordingly, this Court easily finds
sanctions upon Chovanes are appropriate under Federal Rule

of Civil Procedure 30(d)(2). 20

C. Chovanes Unreasonably and Vexatiously Multiplied
Proceedings Under 28 U.S.C. § 1927
*22  Under 28 U.S.C. § 1927, any attorney “who so

multiplies the proceedings in any case unreasonably and
vexatiously may be required by the court to satisfy personally
the excess costs, expenses, and attorneys' fees reasonably
incurred because of such conduct.” 28 U.S.C. § 1927.
Section 1927 thus provides the Court the authority “to
hold attorneys personally liable for excessive costs for
unreasonably multiplying proceedings.” Gadda v. Ashcroft,
377 F.3d 934, 943 n.4 (9th Cir. 2004). Here, the Court finds
Chovanes unreasonably and vexatiously prolonged Garner’s
deposition far longer than necessary and far longer than it
would have taken without Chovanes’s incessant, baseless,
petty interruptions and drawing Ryan into unnecessary,

frivolous disputes and discussions. Indeed, the transcript is
replete with Chovanes’s misconduct, and it appears Chovanes
spoke more at the deposition than Garner spoke. Without
Chovanes’s conduct, the deposition would have concluded
far sooner and would have been a far more productive and
pleasant experience for everyone involved, including Garner.
Interruptions and objections could be justified if they could
reasonably add value to representing a client in a deposition.
However, Chovanes’s frivolous conduct added no such value
and instead created a highly corrosive atmosphere that never
should have been created. Because Chovanes’s conduct

was often baseless, it was unreasonable and vexatious. 21

Accordingly, this Court finds ample basis to impose section

1927 sanctions upon Chovanes. 22

D. Sanctions Are Also Appropriate Under the Court’s
Inherent Power
Finally, sanctions are appropriate under the Court’s inherent
power because Chovanes’s conduct went far beyond the
multiplication of proceedings that Rule 30(d)(2) and section
1927 address. The Court’s inherent power “extends to a full
range of litigation abuses.” Chambers v. NASCO, Inc., 501
U.S. 32, 46 (1991); see also Fink v. Gomez, 239 F.3d 989, 992
(9th Cir. 2001) (“Under both Roadway and Chambers, ... the
district court has the inherent authority to impose sanctions
for bad faith, which includes a broad range of willful
improper conduct.”) In addition to wastefully prolonging and
multiplying proceedings at the Gardner deposition, Chovanes
engaged in a wide range of harassing and abusive behavior
that this Court finds intolerable. As explained immediately
below, this behavior was carried out in bad faith and with the
intent to obstruct the fair examination of Gardner.

E. Chovanes Acted In Bad Faith
For the purposes of both section 1927 and inherent power
sanctions, this Court finds Chovanes acted in bad faith.
Because this Court has had extensive experience with
Chovanes and Ryan over the past seven months over many
hours of hearing arguments and a Mandatory Settlement
Conference, this Court has become very familiar with both
attorneys. See generally Cooter & Gell v. Hartmarx Corp.,
496 U.S. 384, 404 (1990) (“Deference to the determination
of courts on the front lines of litigation [that sanctions are
warranted] will enhance these courts' ability to control the
litigants before them.”); see also Aloe Vera of Am., Inc. v.
United States, 376 F.3d 960, 965, 966 (9th Cir. 2004). Based
on this Court’s extensive experience with Chovanes, her
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conduct at the deposition was hardly surprising. It was simply
a drastically amplified version of the conduct that the Court
had witnessed first-hand in the past. Given the totality of the
deposition transcript, this Court finds that Chovanes acted
with knowledge, with the intent to harass Ryan, and to delay
and obstruct the questioning of Gardner as much as possible.
The Court further finds that her conduct was frivolous and
that she acted with subjective bad faith.

*23  Chovanes demonstrated a knowing intent to harass
Ryan based on the long-held belief that this case is
“garbage”—a belief that Chovanes has repeated multiple
times during on-the-record discovery conferences before this
Court prior to the deposition and even during the very
hearing the Court held on this sanctions motion. Based on
that long-standing belief, Chovanes unleashed her harassing,
obstructive behavior full force against Ryan during a critical
moment in Plaintiff’s case—the deposition of the founder of
Defendant that could potentially yield valuable information
for Plaintiff’s case. The transcript amply demonstrates that
Chovanes’s conduct was not inadvertent, accidental, or
negligent—it was knowing, intentional, and willful. And the
transcript is littered with example after example of frivolous
objections, comments, arguments, and attacks—many so
ludicrous that any competent attorney would refrain from
employing. In addition to the frivolity of the objections,
comments, and interruptions, Chovanes’s improper purpose
is plainly evident in the transcript. She intended to harass
and obstruct Ryan’s questioning as much as possible based
on the staunch belief that this is a “garbage” case brought to
harass Defendant. Obviously, the more frequently Chovanes
interrupted Ryan and engaged him in distractions and
argument for extended periods, the more of the seven hours
allotted for Gardner’s deposition would be consumed by
Chovanes speaking rather than Gardner answering questions
that could harm Defendant’s case. And that is precisely what
happened here, as the transcript is littered throughout with
Chovanes’s wasteful, frivolous interruptions.

In her defense, all Chovanes can muster is that Plaintiff
suffered no prejudice despite her conduct because Ryan was
ultimately able to ask his questions and stated at the end of
the deposition that he had no further questions. Chovanes
has never acknowledged that her conduct was in any way
improper. Unfortunately, Chovanes’s weak defense falls flat
because sanctions under the Court’s inherent powers are
available even if an attorney’s conduct was not frivolous if
that conduct was for an improper purpose. Fink v. Gomez, 239
F.3d 989, 992-94 (9th Cir. 2001). And for purposes of section

1927, the relevant inquiry is not whether the victim suffered
prejudice, but whether the improper tactics were intended to
increase expenses or delay proceedings. See New Alaska Dev.
Corp. v. Guetschow, 869 F.2d 1298, 1306 (9th Cir. 1989)
(“Tactics undertaken with the intent to increase expenses, or
delay, may also support a finding of bad faith.”).

Here, of course, Chovanes’s conduct was frivolous and, as
the Court concludes above, her conduct was undertaken
for an improper purpose to harass, obstruct, and delay
the orderly questioning of Gardner to which Ryan was
entitled. Chovanes’s repeated and unyielding interference
with Ryan’s efforts to conduct a professional, orderly
deposition revealed her true motive—to improperly frustrate
Gardner’s deposition. This obstructive tactic, which has no
place in the legal process, was conceived and executed in bad
faith.

Chovanes accordingly violated the basic standards of
professionalism expected of all attorneys appearing before
this Court. See S.D. Cal. Civ. L.R. 83.4 Chovanes was
not courteous or civil; acted in a manner detrimental to
the proper functioning of the judicial system; disparaged
opposing counsel; and engaged in excessive argument,
abusive comments, and delay tactics at Gardner’s deposition.
The sheer volume of Chovanes’s antics belie any notion
of mistake or negligent conduct on her part but rather
disturbingly reveal a systematic effort to obstruct Ryan for no
good or justifiable reason or purpose. Chovanes undeniably
acted in bad faith.

F. Amount of Sanctions
Plaintiff seeks a two-fold sanctions award of $7,242.03 in
costs incurred by Dianne York, the President of Plaintiff La
Jolla Spa MD, Inc., and $21,360 in its attorney’s fees incurred
for the Gardner deposition and these sanctions proceedings.
Although Defendant has now had two opportunities to
challenge the propriety or amount of costs and fees,
Defendant failed to argue these amounts were either improper
or excessive. Defendant’s opposition made no such attempt,
and Chovanes also made no such attempt at the sanctions
hearing. The only objection to these amounts is as follows:
“The sworn statements seeking the thousands of dollars
lack any back up documents and counsel and his client tell
different stories about what happened and their supposed
expenses.” (Doc. No. 94 at 5.) First, with respect to the
“back up documents,” the Court finds York and Ryan’s sworn
declarations sufficient and reliable evidence of their fees
and costs. Ryan’s declaration sets forth his hourly rate, the
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time spent on each billing entry, and describes each entry
with reasonable particularity to allow the Court to review its
propriety. This is common practice for plaintiffs' attorneys
who seek fees or sanctions. And York’s declaration sets forth
sufficient details and supporting documentation to justify the
costs incurred. This Court has no reason to doubt the accuracy
or veracity of the declarations or the amounts set forth therein.

*24  Second, it is of no moment that the two declarations
differ as to the date on which Ryan travelled for the Gardner
deposition. Whether he travelled on May 1 or May 2, there
is no dispute that he actually travelled to Philadelphia for the
deposition. He was there, and he incurred costs and fees to get
there. The trivial discrepancy between the declarations does
nothing in this Court’s mind to discredit the declarations in
toto.

Other than the objection discussed above, Chovanes has
not provided any other specific basis or challenge to the
amount Plaintiff requests in sanctions. Nor has she even
argued that sanctions amount is generally excessive. At the
sanctions hearing, although the Court specifically addressed
Chovanes’s failure to do so, she again failed to raise any
challenge to the amount or portions thereof. As a result, no
reduction is appropriate. See Bylin Heating Sys. v. Thermal
Techs., Inc., No. 11CV1402-KJM-KJN, 2014 U.S. Dist.
LEXIS 30809, at *13-14 (E.D. Cal. Mar. 10, 2014) (imposing
$32,851.29 in sanctions and finding: “In any event, by
twice failing to oppose plaintiffs' motion for attorneys' fees
and costs after appropriate notice, defendant has waived
any argument that the time spent on any particular task,
and/or the total number of hours spent on this case, are
unreasonable.”); see generally Gates v. Rowland, 39 F.3d
1439, 1449 (9th Cir. 1994) (fee opponents failed to meet
burden of rebuttal, because opponents failed to point out with
specificity any charges that were excessive or duplicative);
Columbia Pictures Tel. v. Krypton Broad. of Birmingham,
Inc., 106 F.3d 284, 296 (9th Cir. 1997), rev'd on other grounds,
523 U.S. 340 (1998) (rejecting argument that certain hours
should have been excluded, because no specific objection was
raised in district court); see also Smith v. Rogers Galvanizing,
148 F.3d 1196, 1199 (10th Cir. 1998) (district court did not
abuse discretion in refusing to reduce hours as to which fee
opponent made no specific objection); Sheets v. Salt Lake
City, 45 F.3d 1383, 1391 (10th Cir. 1995) (fee opponent
who argued merely that fee request was exorbitant and
duplicative failed to carry burden of opposing fee, and
waived issue for purposes of appeal). In any event, the Court
has independently reviewed both declarations and requests

for sanctions and finds the hourly rate, total amounts, and
bases for sanctions reasonable and proper. See Gates v.
Deukmejian, 987 F.2d 1392, 1401 (9th Cir. 1992) (court has
duty “to independently review plaintiffs' fee request even
absent defense objections”).

IV. CONCLUSION

*25  Never before in this Court’s nearly ten-year tenure
have the sanctions the Court imposes today been more
fitting and more deserved by an attorney. Chovanes’s
atrocious conduct at the Gardner deposition in particular fell
far below the standard of professional conduct becoming
an attorney practicing before this—or any other—Court.
There may be a fine line between zealous advocacy and
unprofessional conduct, but Chovanes trampled that line
long before barreling past it. Chovanes’s frivolous, willful,
vexatious conduct greatly expanded the Gardner deposition
far beyond what the proceedings would have lasted without
her unending unjustified interruptions and harassment of
Ryan. Plaintiff’s motion for sanctions is GRANTED, and
Chovanes is sanctioned for the conduct, reasons, and under
the authority set forth above. Accordingly:

1. Without reimbursement from Defendant, Chovanes is
sanctioned in the amount of $28,502.03 payable to Ryan’s
trust account on or before September 17, 2019.

2. Chovanes shall self-report to the State Bar of Pennsylvania
on or before September 24, 2019. The reporting shall
consist of a copy of this Order, the full transcript of the
Gardner deposition, the full transcript of the August 16, 2019
sanctions hearing, and the 128 video clips submitted as part of
Plaintiff’s sanctions motion. On or before October 1, 2019,
Chovanes shall file a declaration under oath that confirms
compliance with this Order and that all documents and video
clips were submitted to the State Bar of Pennsylvania.

3. Chovanes shall henceforth attach a copy of this Order
as an exhibit to any pro hac vice application for admission
to practice before the United States District Court for the
Southern District of California. This requirement shall have
no expiration date and shall remain in effect in perpetuity.

IT IS SO ORDERED.
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Footnotes
1 This discovery conference resulted in extension of the fact and expert discovery deadlines to April 23, 2019 and June

17, 2019, respectively. (Doc. No. 76 ¶ 7.)

2 The only restrictions the Court had placed on the deposition was that it be taken over the course of one day, in two-hour
blocks, with 30-minute breaks, and for seven hours, exclusive of breaks. Because Defendant did not seek a protective
order despite the opportunity the Court had provided, there were no substantive restrictions on the deposition aside from
the standard restrictions applicable to all depositions.

3 Unless otherwise noted, all citations to documents filed on the CM/ECF docket refer to the electronic page numbers
generated by the CM/ECF system, not to the document’s original pagination. However, citations to the Gardner deposition
transcript refer to the transcript’s original page numbers.

4 The cold typewritten words of the deposition transcript fail to do justice to the truly hostile environment Chovanes
created at the deposition. To be sure, the transcript conveys great tension and hostility, but the video shows the
true story. The Court has reviewed each of the 128 video clips Plaintiff submitted in support of its sanctions motion.
Chovanes’s aggressive, argumentative, accusatory, and hostile tone of voice greatly amplified the thick tension and
hostile atmosphere of the room even beyond what the transcript conveys.

5 Because the Court’s imposition of sanctions will necessarily require discussion of the specific conduct and findings
thereon, the specifics of these 133 examples—and other examples the Court found in the transcript—will be set forth in
greater detail in Part III below. In addition to these 128 clips, the full deposition transcript evidences other instances of
Chovanes’s unjustified obstructive, cantankerous behavior.

6 As an initial matter, this was not a leading question. The question sought confirmation or denial of the nature of the
document Ryan referenced. But in any event, of course Ryan was allowed to ask leading question of Gardner, who
was a witness identified with an adverse party. Fed. R. Evid. 611(c)(2). This objection and admonition was frivolous,
unnecessary, and another example of the frivolous and incessant haranguing Ryan endured throughout the deposition.
(See also Doc. No. 93-6 at 79:11-12; 103:12-13.)

7 In fact, Ryan’s question was exceeding simple.

8 Of Course, lay witnesses—like Gardner was—may provide opinion testimony if the opinion is “(a) rationally based on the
witness’s perception; (b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and (c)
not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.” Fed. R. Evid. 701. In any
event, even if Gardner’s testimony eventually would not be admissible at trial, Rule 30(c)(2) nonetheless did not allow
Chovanes to instruct Gardner to not answer or to completely preclude questions that called for opinion testimony. The
testimony should have proceeded subject to the objection. These are basic principles that are not confusing, ambiguous,
or subject to differing interpretations.

9 Chovanes began the deposition by insisting that Ryan produce the Rule 30(b)(6) deposition notice and enter it into the
deposition record. This Court is not aware of any requirement for such a procedure. Nonetheless, Chovanes refused
to allow Gardner to answer questions until Ryan produced the notice (Doc. No. 93-6 at 14:16-17; 14:21-22; 15:7-10;
16:8-16) and threatened to terminate the deposition if he did not do so (id. at 14:32-15:4). Apparently seeing that he
would get nowhere without capitulating to Chovanes’s demand, Ryan finally yielded and marked the notice as an exhibit.
(Id. at 17:7-13.)

10 While she herself demanded she not be interrupted and be allowed to finish statements (see, e.g., Doc. No. 93-6 at
10:5-6; 13:16-18; 151:13-14, 174:16-20), Chovanes repeatedly interrupted Ryan and did not allow him the same courtesy
(see, e.g., id. at 26:21-22; 27:1-2; 62:9-11; 160:11-14).

11 Of course basic foundational or background information is plainly a proper area to question a witness.

12 Chovanes repeatedly pushed this Rule 30(b)(6) deposition notice scope issue, which was neither a valid basis for
objecting nor instructing Gardner to not answer questions. The Court addresses this issue of Chovanes’s dubious
instructions elsewhere in this Order.

13 This Court issued no orders limiting the substantive scope of the deposition. Although this Court provided Defendant
the opportunity to file a motion for a protective order for this very deposition (see Doc. No. 82 ¶ 2), Defendant failed to
eve file any such motion.
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14 Docket Entry 47 was Defendant’s opposition to Plaintiff’s motion for leave to file a third amended complaint. Docket Entry
47-3 contained ten color photographs attached as exhibits to the opposition. The opposition included a declaration signed
by Chovanes, stating that these specific exhibits were “true and correct copies of images of products and invoices that
LaJolla [sic] provided Avidas in discovery.” (Doc. No. 47-1 ¶ 27.) Here, Chovanes challenges the very exhibits her own
client filed on the case docket.

15 Of course Ryan had no reason not to ask about the document since Chovanes had admittedly not marked it as covered
by the general Protective Order that covered the confidentiality of documents and information in this litigation. (See Doc.
No. 63.) Regardless, to appease Chovanes, Ryan hung up the telephone call with his client. (Id. at 176:7-8.) But after
briefly discussing the document, Chovanes conceded it was not covered by the Protective Order after all. (Id. at 177:3-7.)

16 This is yet another example of an unnecessary diatribe that wastefully consumed Ryan’s available deposition time. The
email communication in question was a forwarded message from Kuchta (Defendant’s buyer) to Gardner (Defendant’s
founder).

17 (But see Doc. No. 82 ¶ 1.)

18 (But see id.)

19 The video clip shows Chovanes standing and leaning across the examination table with her arm half extended across the
table. At the sanctions hearing, Chovanes briefly mentioned displeasure with the videographer’s choice of camera angles.
However, the camera was placed directly in front of Gardner and did not show either of the attorneys until Chovanes
stood up and leaned across the table and into the video frame. The video angle is standard, and the Court finds nothing
questionable about the videographer’s positioning of the camera.

20 Although a finding of bad faith is not required for Rule 30(d)(2) sanctions, this Court expressly finds Chovanes’s impeding,
delaying, and frustrating Gardner’s fair examination was in bad faith. (See, infra, Part III(E).)

21 However, this conclusion does not end the section 1927 analysis. Because subjective bad faith is relevant to both section
1927 sanction and “inherent powers” sanctions, the Court will discuss Chovanes’s subjective bad faith below.

22 Accord Grochocinski v. Mayer Brown Rowe & Maw LLP, 452 B.R. 676, 686 (N.D. Ill. 2011) (exercising discretion to
impose section 1927 sanctions for counsel’s unprofessional and childish behavior because plaintiff’s counsel, during
plaintiff’s deposition, repeatedly obstructed questioning with improper interruptions, objections, insults, and accusations
that defendants' motions were fraud.); Unique Concepts, Inc. v. Brown, 115 F.R.D. 292 (S.D.N.Y. 1987) (finding attorney
was personally liable, without reimbursement from client, for costs of deposition of plaintiff where counsel’s “contentious,
abusive, obstructive, scurrilous, and insulting conduct” resulting in comments and statements other than objections to
form of question apparent on 132 out of 147 pages of deposition transcript, constituted bad faith, intended to harass and
delay and reflected willful disregard for orderly process of justice.); Brignoli v. Balch, Hardy & Scheinman, Inc., 126 F.R.D.
462, 466-67 (S.D.N.Y. 1989), modified, 1989 U.S. Dist. LEXIS 14190 (S.D.N.Y. Nov. 30, 1989) (finding attorney was
subject to sanctions for discovery behavior in asking repetitive questions, making improper objections and directing clients
not to answer proper questions, and made speaking objections even after court expressly prohibited them, resulting in
deposition proceeding lasting hours longer than necessary.)

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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1432, 1433, 1434, 1435, 1436, 1437, 1438, 1439, 1442, 1443, 1444, 1445, 1446, 1447

were read on this motion for PARTIALSUMMARYJUDGMENT

The following e -filed documents, listed by NYSCEF document number ( Motion 027) 834 , 835, 836, 837,
838, 839, 840, 841, 842, 843, 844, 845, 846, 847, 848, 849, 850, 851, 852, 853, 854 , 855, 856, 857 , 858,

859, 860, 861, 862, 863, 864, 865, 866, 867 , 868, 869, 870, 871, 872, 873, 1029, 1030, 1031, 1032,
1033, 1034, 1035, 1036, 1037, 1038, 1039, 1040, 1041, 1042, 1043, 1044, 1045, 1046, 1047, 1048

1049, 1050, 1051, 1052, 1053, 1054, 1055, 1056, 1057, 1058, 1059, 1060, 1061, 1277, 1278, 1279,
1280, 1281, 1282, 1283, 1284, 1285, 1286, 1287, 1288, 1289, 1290, 1291, 1295, 1296, 1297, 1298,
1299, 1300, 1301, 1302, 1303, 1304, 1305, 1306, 1307, 1308, 1309, 1310, 1311, 1312, 1313, 1314

1315, 1316, 1317, 1318, 1319, 1320, 1321, 1322, 1323, 1324, 1325, 1326, 1327, 1328, 1329, 1330,
1331, 1332, 1333, 1334, 1335, 1336, 1337, 1338, 1339, 1340, 1341, 1474

were read on this motion for SUMMARYJUDGMENT

INDEX NO. 452564/2022

RECEIVEDNYSCEF: 09/26/2023

The following e - filed documents , listed by NYSCEF document number ( Motion 028) 1263, 1264, 1265,

1276, 1448, 1449, 1450 , 1451, 1452, 1453, 1454 , 1455, 1456 , 1457 , 1458 , 1459, 1460, 1461, 1462,

1463, 1464, 1465, 1466, 1467, 1468 , 1469, 1470 , 1471, 1472, 1473

werereadon thismotionfor SANCTIONS

Uponthe foregoingdocuments, it is hereby orderedthat defendants motionfor summary

judgment is denied, plaintiff'smotion for partial summaryjudgment is granted in part, and

plaintiff'smotionfor sanctions is grantedin part, allas detailed herein.

This action arises out of a years -long investigation that plaintiff, the Office of the Attorney

General ofthe State ofNew York ( OAG ) , conducted into certain business practices that
defendants engaged in from 2011 through 2021. OAG alleges that the individual and entity

defendants committed repeated and persistent fraud by preparing , certifying, and submitting to

lenders and insurers false and misleading financial statements , thus violating New York
Executive Law 63( 12)

Procedural Background

In2020, OAG commenced a special proceeding seeking to enforce a series of subpoenas against
various named defendants and other persons and entities . This Court presided over that

proceeding and issued several orders compelling compliance with OAG's subpoenas . See
People v The Trump Org., Sup Ct, NY County , Index No. 541685/2020 . During that proceeding

and the Trump Organization entered into an agreement , which , broadly speaking , tolled the

statute of limitations from November 5, 2020, through May 31, 2022. NYSCEF Doc . No. 1260.

OnNovember 3 , 2022 , this Court found preliminarily that defendants had a propensity to engage
inpersistent fraud by submitting false and misleading Statements of Financial Condition

( ) on behalfof defendant Donald J. Trump ( Donald Trump ) . NYSCEF Doc. No. 183.

Accordingly , the Court granted a preliminary injunction against any further fraud and appointed
the Hon. Barbara S. Jones (ret.) as an independent monitor to oversee defendants financial
statements and significant asset transfers . NYSCEF Doc. Nos. 193 and 194
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Defendants moved to dismiss the complaint . In a Decision and Order dated January 6, 2023, this
Court denied the motion . NYSCEF Doc . Nos . 453. Defendants appealed, resulting ina January

6 , 2023 Order wherein the Appellate Division, First Department modified this Court's order to
the extent of: ( 1) declaring that the continuing wrong doctrine does not delay or extend [the

statute of limitations ] ; (2) finding that claims are timely against defendants subject to the tolling

agreement ifthey accrued after July 13, 2014 , and timely against defendants not subject to the

tolling agreement ifthey accrued after February 6, 2016; and (3) dismissing the complaint as
against defendant Ivanka Trump on statute of limitations grounds , finding that she was not an

employee of the Trump Organization at the time at which the parties entered into the tolling

agreement. People v Trump , 217 AD3d 609 (1st Dept 2023)

TheAppellateDivisiondeclined to dismiss any other defendants or any causes ofaction.

Discoveryendedon July 28, 2023, andOAGfiled a noteofissueshortlythereafter. NYSCEF

Doc. No.644. OAGnow moves for partialsummaryjudgmenton its first causeofaction, for
fraudunderExecutiveLaw 63( 12) . NYSCEFDoc. No.765. Separately, plaintiffnow moves,

pursuantto 22 NYCRR130-1.1, to sanctiondefendantsfor frivolousmotionpractice. NYSCEF

Doc. No.1263. Defendantsalso movefor summaryjudgment, seekingto dismissthe complaint
in itsentirety. NYSCEFDoc. No.834.

ExecutiveLaw 63( 12)

ExecutiveLaw 63( 12) provides, as herepertinent, as follows:

INDEX NO . 452564/2022

RECEIVED NYSCEF: 09/26/2023

Whenever any person shall engage inrepeated fraudulent or illegal
actsor otherwise demonstrate persistent fraud or illegality inthe

carrying on, conducting or transaction ofbusiness, the attorney

general may apply, in the name of the people of the state ofNew
York, to the supreme court of the state ofNew York, on notice of

five days, for an order enjoining the continuance ofsuch business
activity or ofany fraudulent or illegal acts, directing restitution and

damages and, inan appropriate case, cancelling any certificate

filed under and by virtue of the provisions of section four hundred

forty ofthe former penal law or section one hundred thirty of the

general business law, and the court may award the reliefapplied

for or so much thereof as itmay deem proper. The word fraud
or fraudulent as used herein shall include any device, scheme or
artifice to defraud and any deception, misrepresentation,
concealment, suppression , false pretense, false promiseor
unconscionable contractual provisions. The term " persistent

fraud or illegality as used herein shall include continuance or

carrying on ofany fraudulent or illegal act or conduct. The term
" repeated as used herein shall include repetition of any separate
and distinct fraudulent or illegal act, or conduct which affects more
than one person.
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DEFENDANTS MOTIONFOR SUMMARYJUDGMENTON ALL CAUSES OF ACTION

ArgumentsDefendants Raise Again

INDEX NO . 452564/2022

RECEIVED NYSCEF: 09/26/2023

Standing and Capacity to Sue

Defendants arguments that OAG has neither capacity nor standing to sue under Executive Law

63( 12) , and that the disclaimers of non-party accountants Mazars insulate defendants , invoke
the time-loop inthe film Groundhog Day. " This Court emphatically rejected these arguments
in its preliminary injunction decision and in its dismissal decision , and the First Department

affirmed both . Defendants contention that a different procedural posture mandates a

reconsideration , or a fortiori, a reversal , is pure sophistry¹

AsthisCourtandothershavemadeabundantlyclear, [ i t is notdisputedthat theAttorney

Generalisempoweredto sue for violationsof [ ExecutiveLaw 63( 12) Peoplev Greenberg,

21NY3d439, 446 (2013) (findingExecutiveLaw 63( 12) to be broadlywordedanti- fraud

device) Peoplev FordMotor Co., 74 NY2d495, 502 (1989) ( ExecutiveLaw 63( 12) is the
proceduralroutebywhichthe Attorney- Generalmay applyto SupremeCourtfor anorder
enjoiningrepeatedillegalor fraudulentacts )

ParensPatriaeand ConsumerAmbit

Defendants repeat the erroneous argument that the complaint must be dismissed because OAG

cannot demonstrate the requirements of a parens patriae action, which is one in the public
interest. Parenspatriae is a common-law standing doctrine that permits the state to commence

an action to protect a public interest, like the safety , health or welfare of its citizens." People v
Grasso, 11NY3d 64, 72 at n 4 (2008 ). Invocation of such doctrine, or its requirements , is not

necessary where, as here, the New York legislature has specifically empowered the Attorney
General to bring such an action pursuant to Executive Law 63( 12) . People v Credit Suisse Sec.

(USA) LLC, 31NY3d 622 , 633 (2018) ( it is undisputed that Executive Law 63( 12) gives the
Attorney General standing to redress liabilities recognized elsewhere in the law, expanding the
scope ofavailable remedies People v Trump Entrepreneur Initiative LLC, 137 AD3d 409, 417

( 1st Dept2016) ( [E ] ven apart from prevailing authority , the language of the statute itself

appears to authorize a cause ofaction; like similar statutes that authorize causes ofaction, §
63( 12) defines the fraudulent conduct that it prohibits, authorizes the Attorney General to
commence an action or proceeding to foreclose that conduct, and specifies the relief, including
equitable relief, that the Attorney General may seek ) .

Inany event, even ifcompliance withthe requirements of the parens patriae doctrine is

necessary, which it is not, OAG has easily satisfied those requirements, as it is well-settledthat
n varying contexts, courts have held that a state has a quasi -sovereign interest in protecting

the integrity of the marketplace." Grasso at 69 n 4 ; People v Coventry First LLC, 52 AD3d 345,
346 ( 1st Dept 2008) ( the claim pursuant to Executive Law 63( 12) constituted proper exercises

1 Indeed, the Courtmadethis crystalclear in its January 6 , 2023 order when it found: Here, the issuesof
capacityandstanding, are pure issues of law and do not depend on a trial ofdisputed issuesof
fact. Simplyput, who the instantparties are and what the law says, whichdetermine capacity and
standing, arenot disputed issues of fact that need to be tried. NYSCEFDoc. No.453 at 4 .
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ofthe State's regulation of businesses within its borders in the interest of securing an honest

marketplace ) ; People v Amazon.com , Inc., 550 F Supp 3d 122, 130-131 ( SD NY 2021) ( [ T ] he

State's statutory interest under 63( 12) encompasses the prevention of either fraudulent or
illegal business activities . Misconduct that is illegal for reasons other than fraud still implicates

the government's interests in guaranteeing a marketplace that adheres to standards of
fairness ).

INDEX NO. 452564/2022

RECEIVED NYSCEF: 09/26/2023

DefendantsrehashedargumentthatOAG'scomplaintmustbedismissedbecauseit isnot

designedto protectconsumersis unavailing. NewYorkv Feldman, 210 F Supp2d294, 299-300
(SD NY2002) ( [ D efendants claimthat section63( 12) is limitedto consumerprotection

actionsis simply incorrect. The NewYork Attorney Generalhas repeatedlyusedsection63( 12)

to securerelieffor personswho are notconsumersin cases thatare notconsumerprotection
actions ).

Defendants cite to the trial court decision People v Domino's Pizza, Inc., NY Slip Op 30015( U )

(Sup Ct, NY County 2021), which is not binding on this Court, as authority for the proposition

that any relief sought here should come in the form of private contract litigation, not a law

enforcement action under a statute designed to address public harm." NYSCEF Doc . No. 835 at
39. However, Domino's is wholly distinguishable from the instant case . There, the Court found

that OAG did not establish that Domino's representations to franchisees were false,
deceptive , or misleading . Accordingly , the Court concludes that OAG has not established that

Domino's engaged in conduct that tends to deceive or creates an atmosphere conducive to
fraud Domino's at . Here, as discussed infra, OAG demonstrates that defendants

repeatedly submitted fraudulent financial documents to obtain financial benefits which otherwise

they would not have received.

Defendants glaringly misrepresent the requirements ofan Executive Law 63( 12) cause of
action. Citing to People v Northern Leasing Sys. Inc., 70 Misc 3d 256, 267 (Sup , NY County

2021), defendants assert that OAG must show the practice is one likely to mislead a reasonable

consumer acting reasonably under the circumstances . NYSCEF Doc. No. 835 at 42. However,

the word consumer does not appear anywhere in the referenced decision, and defendants
characterization of its holding is inaccurate³ Northern Leasing confirms that the "test for fraud

under Executive Law 63( 12) is whether an act tends to deceive or creates an environment

conducive to fraud." Northern Leasing at 267 (further holding Executive Law 63( 12) expands
fraud to encompass new liability, while including non- statutory fraud claims and finding that
[ a] claim under Executive Law 63 ( 12) is the exercise of the State's regulation ofbusinesses

within its borders in the interest of securing an honest marketplace ) .

As the failure to demonstrate false misrepresentations foreclosed the possibility of liability on that issue

in Domino's, any commentary about the statute's requirements was pure dicta.

3
Although consumer does appear in the First Department's affirmance of Northern Leasing, itdoes not

advance defendants proposition that Executive Law 63 ( 12) actions be consumer oriented; itsimply
reaffirms that the test for fraud is whether the targeted act has the capacity or tendency to deceive, or

creates anatmosphere conducive to fraud 193 AD3d 67 ( 1st Dept 2021) . The fact that Northern

Leasing challenged actions targeted at consumers does not mean that Executive Law 63( 12) is restricted
to such actions .
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Non- PartyDisclaimers

Defendants, yet again , argue that OAG's complaint must be dismissed because the contain

language, provided by non-party accountants Mazars, that indicate that they have not audited or
reviewed the accompanying financial statements and therefore cannot express anopinion as to

whether the financial statements comply with Generally Accepted Accounting Principles
( GAAP ) However , as this Court already ruled , these non-party disclaimers do not insulate

defendants from liability , as they plainly state that Donald J. Trump is responsible for the
preparation and fair presentation of the financial statement in accordance with accounting

principles generally accepted in the United States of America and for designing , implementing,
and maintaining internal control relevant to the preparation and fair presentation of the financial
statement . NYSCEF Doc . No.183.

INDEX NO . 452564/2022

RECEIVED NYSCEF: 09/26/2023

Asthis Court explained in its November 3 , 2022 Decision and Order: [ t he law is abundantly

clear that using a disclaimer as a defense to a justifiable reliance claim requires proof that : ( 1)

the disclaimer is made sufficiently specific to the particular type of fact misrepresented or

undisclosed; and (2) the alleged misrepresentations or omissions did not concern facts peculiarly
within the [defendant's ] knowledge. Basis Yield Alpha Fund (Master) v Goldman Sachs Grp.

Inc. 115 AD3d 128, 137 ( 1st Dept 2014) ( a [plaintiff] may not be precluded from claiming

reliance on misrepresentation of facts peculiarly within the [defendant's] knowledge ) ; People v
Bull Inv. Grp. , Inc., 46 AD2d 25, 29 (3d Dept 1974) ( Ithas been stated that [ t he rule is clear

that where one party to a transaction has superior knowledge, or means of knowledge notopen to

both parties alike, he is under a legal obligation to speak and his silence constitutes fraud ) . As
the did not particularize the type of fact misrepresented or undisclosed and were

unquestionably based on information peculiarly within defendants knowledge, defendants may
notrely on such purported disclaimers as a defense.

Insum, the Mazars disclaimers put the onus for accuracy squarely on defendants shoulders.

Scienter and Participation Requirements

Defendantserroneouslyclaimthat Fletcherv Dakota, Inc, 99 AD3d43, 49 ( 1stDept2012) ,

standsforthepropositionthat thepurported" participationelement[ofa causeofactionunder
ExecutiveLaw 63( 12)] is satisfiedwherethe defendant directed, controlled, or ratifiedthe

decisionthat ledto plaintiff'sinjury. However, Fletcheris notanExecutiveLaw 63( 12)

action, itwasbroughtas a corporatetort; accordingly, is notrelevanthere.4 ExecutiveLaw
63(12) ismuchmorethana merecodificationof commonlaw fraud.

Defendants also incorrectly rely on Abrahami v UPC Const. Co., 224 AD2d 231, 233 ( 1st Dept

1996), for the proposition that [ m erely providing copies of purportedly false financial
statements is insufficient ." NYSCEF Doc . No.835 at 55. However, as Abrahami was not

brought pursuant to Executive Law 63( 12) , its analysis regarding " intent to deceive is

irrelevant. Unlike the situation inAbrahami, where an action is brought pursuant to Executive

Infact, had defendants notcut offthe beginning of the sentence they cited, it would be evident on its
face that such case is legally irrelevant, as the full sentence reads: A leading treatise on corporations
states that a director may be held individually liable to third parties for a corporate tort ifhe either

participated in the tort or else directed, controlled, approved or ratified the decision that led to the
plaintiff's injury Fletcher at49
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Law 63( 12), good faithor lack of fraudulentintentis not in issue." Peoplev InterstateTractor

TrailerTraining Inc., 66 Misc2d678, 682 (Sup Ct, NY County 1971) (holdingliabilityunder

ExecutiveLaw 63( 12) doesnot requiredemonstratingan intentto defraud ) ; Trump
EntrepreneurInitiativeat 417 ( fraudundersection63(12) may be establishedwithoutproofof

scienteror reliance ) ; BullInv. Grp. at 27 ( [i t is well-settledthat thedefinitionoffraudunder
subdivision12 ofsection63 ofthe ExecutiveLawis extremelybroadand proofofscienterisnot
necessary )

INDEX NO. 452564/2022

RECEIVED NYSCEF: 09/26/2023

DisgorgementofProfits

Inflagrant disregard of prior orders of this Court and the First Department , defendants repeat the

untenable notion that disgorgement is unavailable as a matter of law inExecutive Law

63( 12) actions. NYSCEF Doc. No. 835 at 70. This is patently false , as defendants are, or

certainly should be , aware that the Appellate Division, First Department made it clear in this very
case that [ w e have already held that the failure to allege losses does not require dismissal ofa

claim for disgorgement under Executive Law 63( 12). Trump, 217 AD3d at 610.

Defendants nonetheless rely on the trial court decision inPeople v Direct Revenue, LLC, 19

Misc 3d 1124(A ) ( Sup Ct, NY County 2008 ), for the proposition that Executive Law 63( 12)

do[ es] no[ t ] authorize the general disgorgement of profits received from sources other than the
public NYSCEF Doc. No. 835 at 71-72 . However, defendants neglect to mention that

Direct Revenue was superseded , and essentially overruled, in2016 by the New York Courtof

Appeals inPeople v Greenberg, which unequivocally held that disgorgement is an available

remedy under the Martin Act and the Executive Law. " People v Greenberg, 27 NY3d 490, 497
(2016).

Also fatally flawed is defendants reliance on People v Frink Am. Inc., 2 AD3d 1379 , 1380 (4th

Dept 2003), as it relies on the outdated proposition that Executive Law 63( 12) does not create
any new causes of action and thus , the remedy of disgorgement is unavailable . NYSCEF Doc.

No.835 at 73-74 However , in Trump Entrepreneur Initiative , in which at least three ofthe

instant defendants were parties , the First Department unambiguously declared that the Attorney
General is, in fact , authorized to bring a cause of action for fraud under Executive Law

63( 12) Trump Entrepreneur Initiative at 418; see also People v Pharmacia Corp., 27 Misc 3d

368, 373 (Sup Ct, NY County 2010) (holding Executive Law 63( 12) applies to fraudulent

conduct actionable at common law, as well as to conduct for which liability arises solely from
the statute ) .

Defendants incorrectly posit that , under People v Ernst & Young LLP, 114 AD3d 569 ( 1st Dept
2014), disgorgement is available under the Martin Act but not under Executive Law 63( 12) .

NYSCEF Doc. No. 836 at 73. This is simply untrue. In Ernst & Young, the First Department
specifically held that disgorgement was an available and potentially crucial remedy in an
Executive Law 63 ( 12) action . Ernst & Young at 570.

Defendants correctly assert that the record is devoid of any evidence of default , breach, late

payment, or any complaint of harm and argue that as none of the recipients of the subject
ever lodged a complaint with OAG or otherwise claimed damages , disgorgement of profits
would be inappropriate . NYSCEF Doc . No. 835 at 40.
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However, that iscompletely irrelevant. As the Ernst & YoungCourtnoted:

here, as here, there is a claimbasedon fraudulentactivity,
disgorgementmay be availableas an equitableremedy,
notwithstandingthe absenceof lossto individualsor independent
claimsfor restitution. Disgorgementis distinctfrom the remedyof
restitutionbecause it focuses on the gainto the wrongdoeras
opposedtothe lossto the victim. Thus, disgorgementaimsto
deterwrongdoingby preventingthe wrongdoer from retainingill

gottengains fromfraudulentconduct. Accordingly, the remedyof
disgorgementdoes not requirea showingor allegationof direct
lossesto consumersor the public; the source ofthe ill-gotten gains
is immaterial.

INDEXNO. 452564/2022

RECEIVEDNYSCEF: 09/26/2023

(disgorgement is not impermissible penalty since the wrongdoer who is deprived of an illicit
gain is ideally left in the position he would have been had there been no misconduct ) ( internal

citations omitted) ; see also Amazon.com at 130 ( Executive Law 63(12) authorizes the
Attorney General to seek injunctive and other relief , and finding the Attorney General can seek

disgorgement ofprofits on the State's behalf )

Sanctionable Conduct for Frivolous Motion Practice

Inresponse to both OAG's request for a preliminary injunction and to defendants motions to
dismiss, this Court rejected every one of the aforementioned arguments . Inrejecting such

arguments for the second time, this Court cautioned that sophisticated counsel should have
known better. NYSCEF Doc. No. 453 at 5. However, the Court declined to impose sanctions ,

believing it had " made its point. Id.

Apparently , the point was not received.

One would not know from readingdefendants papers that this Court has already twice ruled

against these arguments, called them frivolous, and twice beenaffirmed by the First Department.

Inits discretion, a court may award costs and financial sanctions against an attorney or party
resulting from frivolous conduct. Kamen v Diaz-Kamen, 40 AD3d 937, 937 (2d Dept 2007).
See Yanv Klein, 35 AD3d 729, 729-30 (2d Dept 2006) ( The plaintiff, following two prior
actions, has continued to press the same patently meritless claims, most of which are now
barred by the doctrines of res judicata and collateral estoppel ) .

Defendants conduct in reiterating these frivolous arguments is egregious . We are way beyond
the point of sophisticated counsel should have known better ; we are at the point of intentional
and blatant disregard of controlling authority and law of the case . This Court emphatically

rejected these arguments , as did the First Department . Defendants repetition of them here is
indefensible .

5 The Court even went so far as to caution that the arguments were borderline frivolous even the first
time defendants made them. " NYSCEF Doc . No. 453 at 3.
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Pursuantto NewYorkAdministrativeCode 130-1.1, [ t he Court, as appropriate, maymake

suchanawardofcosts or imposesuch financialsanctionsagainsteitheran attorneyor a partyto

the litigationor againstboth. Theprovisionfurtherstatesthat:

INDEX NO . 452564/2022

RECEIVED NYSCEF: 09/26/2023

Forpurposes ofthis Part, conduct is frivolous if:

(1) itiscompletelywithoutmeritin lawandcannotbe supported

by a reasonableargumentfor anextension, modificationor
reversalofexistinglaw;

(2 ) it isundertaken primarily to delay or prolongthe resolution of

the litigation, or to harass or maliciously injureanother; or

(3 ) itassertsmaterialfactualstatementsthatare false.

22 NYCRR 130-1.1(c) . Defendants inscrutable persistence inre-presentingthese arguments

clearly satisfies the first of these three possiblecriteria.

Whenconsideringimposingsanctions" [a mongthefactors [ the court] isdirectedto consideris

whethertheconductwas continuedwhenit becameapparent, or shouldhavebecomeapparent,
thattheconductwas frivolous, or whensuchwasbroughtto the attentionofthepartiesor to

counsel Levyv CarolMgmt. Corp., 260 AD2d27, 34 (1stDept 1999) (furtherfindingthat

sanctionsboth punishpast conduct and " theyaregoaloriented, in that theyareusefulin
deterringfuturefrivolousconduct) .

In its January 6 , 2023 Decision and Order, this Court warned defendants that their reiterationof

these previously rejected arguments] scattered across five different motions to dismis[ s] was
frivolous NYSCEF Doc. No. 453 at 3 .

Ina last-ditch attempt to stave off sanctions , defendants have submitted an affirmation by the

Hon. Leonard B.Austin (ret.) , who had a supremely distinguished judicial career , culminating in
12 years on the Appellate Division, Second Department . NYSCEF Doc. No. 1449. Justice

Austin presents what is essentially a primer on the interplay between motions to dismiss and

motions for summary judgment , and every point of law isvalid.

However, itis wholly invalid as a reason for this Court to deny sanctions . First, legal arguments
are for counsel to make, not for experts to submit. The rule prohibiting experts from providing

their legal opinions or conclusions is so well-established that it is often deemed a basic premise
or assumption of evidence law a kind of axiomatic principle . Inre Initial Pub. Offering Sec.
Litig 174 F Supp 2d 61, 64 (SD NY 2001) (citing Thomas Baker, The Impropriety of Expert

Witness Testimony on the Law, 40 U Kan LRev 325 , 352 (1992) (precluding " expert affidavits
on the law); accord, Note, Expert Legal Testimony , 97 Harv LRev 797, 797 (1984) ( it remains

black-letter law that expert legal testimony is not permissible ) . Neither defendants nor Justice
Austin has sought permission to file an amicus brief. Intheir own submissions , defendants have

expounded on the law of capacity , standing, disclaimers , motions to dismiss , motions for

summary judgment , and sanctions . The heft and prestige of a legal lion adds nothing.
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More importantly , the subject affirmation utterly fails to fit the specific facts of this case into the

general principles it enunciates . In many situations, discovery, and a complete record, and the
reversal ofthe burden of proof, will turn the tide, requiring that a valid complaint be dismissed

because there is no evidence to support it. But standing and capacity are legal questions , not
factual issues. Crucially , while defendants have, by their own account , conducted extensive

discovery and have created a complete record, they fail to point to a single fact that discovery has
uncovered, let alone a single fact in the record, that changes the calculus of their denied and

doomed capacity and standing arguments .

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Capacity and standing are not esoteric concepts . Infants, legally declared incompetents , and
persons under certain legal disabilities are not allowed to sue. The New York Attorney General

is none ofthe above . Ifmy sibling or neighbor is harmed, I do not have standing to sue for his or

her injury Citizens may not sue to prevent governmental actions unless they may suffer some

personal harm . Executive Law 63 ( 12) was promulgated to give the Attorney General standing

to sue on behalf of the people of New York to prevent or deter the precise type of fraud here at
issue. Arguments to the contrary are risible.

Defendants arguments that the factual record developed indiscovery changed the landscape

under which standing should be viewed is legally preposterous . The best that defendants could

muster at oral argument was to contend (incorrectly) that plaintiff cannot sue because the subject

transactions were between private entities , and nobody lost money. However , that is purely an
argument on the merits, not an argument on standing. Taken to its logical extreme, absolutely

any time a defendant denies liability, it could move to dismiss on the ground of lack of standing.

Exacerbating defendants obstreperous conduct is their continued reliance on bogus arguments ,

inpapers and oral argument . In defendants world : rent regulated apartments are worth the same
as unregulated apartments ; restricted land is worth the same as unrestricted land; restrictions can

evaporate into thin air; a disclaimer by one party casting responsibility on another party

exonerates the other party's lies; the Attorney General of the State ofNew York does not have
capacity to sue or standing to sue ( never mind all those cases where the Attorney General has

sued successfully) under a statute expressly designed to provide that right; all illegal acts are
untimely ifthey stem from one untimely act ; and square footage subjective.

Thatis a fantasyworld, nottherealworld.

There is also a larger context to the sanctions issue. Several defendants are no strangers to
sanctions and why courts are sometimes constrained to issue them. Inthe investigatory special
proceeding this Court found Donald Trump in contempt of Court and sanctioned him $ 10,000

per day for failing to comply with his discovery obligations . This Court lifted the contempt after
days. The First Department affirmed the contempt and the fines . People v Trump , 213 AD3d

503, 504 (1st Dept 2023) ( [ T he financial sanction to compel compliance was a proper exercise
ofthe court's discretionary power and was not excessive or otherwise improper, under the
particular circumstances ) .

In Donald J. Trump v Hillary R. Clinton, 22-14102 -CV-DMM, ( Order on Motion for Indicative
Ruling ) (filed September 15, 2023) ( SD FL), Judge Donald M. Middlebrooks denied what in
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New York legalparlance would be called a motion to reargue, pursuant to which Donald
Trump asked Judge Middlebrooks to vacate sanctions imposed on him and his legal team totaling
close to one million dollars. Judge Middlebrooks wrote, on the first page thereof, that Movants
acted in bad faith in bringing this lawsuit and that this case exemplifies Mr.Trump's history of

.abusing the judicial process.

Unfortunately , sanctions are the only way to impress upon defendants attorneys the

consequences of engaging in repetitive , frivolous motion practice after this Court , affirmed by

the Appellate Division, expressly warned them against doing so . Boye v Rubin & Bailin, LLP,

152 AD3d 1, 11 ( 1st Dept 2017) ( sanctions serve to deter future frivolous conduct andtheir

goals include preventing the waste of judicial resources , and deterring vexatious litigation and
dilatory or malicious litigation tactics ) .

INDEXNO. 452564/2022

RECEIVED NYSCEF: 09/26/2023

Itisofno consequence whether the arguments were made at the direction of the clients or sua

sponte by the attorneys; counsel are ethically obligated to withdraw any baseless and false

claims, ifnot upon [their ] own review of the record, certainly by the time [ the] Supreme Court

advised [them] of this fact." Boye at 11 (upholding sanctions against attorneys because counsel

continued to pursue claims which were completely without merit in law or fact. ) ; see also

Nachbaur v Am. Transit Ins. Co., 300 AD2d 74 , 75 ( 1st Dept 2002) (motion court properly
sanctioned attorneys for repetitive and meritless motions ); Leventritt v Eckstein, 206 AD2d

313, 314 ( 1st Dept 1994) (affirming sanctions imposed on attorney for repeated pattern of
frivolous conduct ) ; William Stockler & Co. v Heller, 189 AD2d 601, 603 ( 1st Dept 1993)

(affirmingsanctions against attorney upon finding " there was no factual or legalbasis for
defendant's original cross motion, or for the reargument motion, that both motions were totally

frivolous and were submitted just really to delay ) . Counsel should be the first line ofdefense
against frivolous litigation.

Accordingly , this Court grants OAG's motion for sanctions , inpart , to the extent of sanctioning

each of defendants attorneys who signed their names to the instant legal briefs , in the amount

of $7,500 each, to be paid to the Lawyer's Fund for Client Protection of the State of New York

no later than 30 days from the date ofthis Order .

ArgumentsDefendants Raise for the First Time

SummaryJudgmentStandard

prevail on its motion for summary judgment on all causes of action, defendants must first

" make a prima facie showing of entitlement to judgment as a matter of law, tendering sufficient

6
One factor Judge Middlebrooks considered was Donald Trump's disregard for legal principles and

precedent. Id at 14. Inshort , Donald Trump , and his lawyers, are not sanctions neophytes . This is not
their first rodeo.

The following attorneys signed their names to defendants instant briefs and are, accordingly , sanctioned

$ 7,500 each: Michael Madaio, Esq. ( Habba Madaio & Associates , LLP) ; Clifford S. Robert, Esq. (Robert
& Robert PLLC) ; Michael Farina Esq. ( Robert & Robert PLLC) ; Christopher M. Kise, Esq., ( admitted

pro hac vice) (Continental PLLC) ; and Armen Morian (Morian Law PLLC) .
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evidence to eliminate any material issues of fact from the case. " Winegrad v New York Univ
Med. Ctr., 64 NY2d 851 , 853 ( 1985). Failure [ of the movant ] to make such showing requires

denial ofthe motion , regardless of the sufficiency of the opposing papers ." Id. Ifthe defendants

make out their prima facie showing , the burden then shifts to plaintiff to offer evidence sufficient

to rebut that showing by identifying disputed issues of fact that should go before a trier of fact .

Defendants strenuously argue throughout their briefs that OAG has not met her burden sufficient

to defeat defendants motion for summary judgment . However , defendants misstate the black

letter law applicable to summary judgment , citing to City Dental Servs . P.C. v New York Cent .

Mut 34 Misc 3d 127(A ) (App Term 2d, 11th, 13th Jud Dists 2011) for the flatly wrong

proposition that in order to defeat summary judgment on these claims of predicate illegality , the
NYAG must, with respect to each predicate illegality attached , establish [ each element of its

cause with respect to those causes of action. NYSCEF Doc . No. 835 at 62.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Notonly does City Dental not stand for that proposition (itmerely found that under the
circumstances ofthat case, plaintiff's evidence failed to meet her burden on summary judgment ),
but the law is well-settled that to defeat a motion for summary judgment the opposing party
must show facts sufficient to require a trial ofany issue of fact, not make out its own case.
Zuckerman v City of New York, 49 NY2d 557, 562 ( 1980) . While OAG must establish each and

every element of its cause(s) ofaction in order to prevail on its own motion for summary
judgment, inorder to defeat defendants motion for summary judgment (provided defendants are

able to demonstrate a prima facie case) an opposing party must show facts sufficient to require
a trial ofany issue of fact. Guzman v Strab Const. Corp., 228 AD2d 645, 646 (2d Dept 1996)

evidentiary facts derived from the documents submitted [in opposition to summary judgment
motion] are sufficient to present a triable issue of fact ) .

The WorthlessClause

Defendantsrely on what they call a worthlessclause" set forthinthe SFCs underthesection

entitled Basisof Presentation that reads, as herepertinent, as follows:

Assets are stated at their estimated current values and liabilities at

their estimated current amounts using various valuation methods.
Suchvaluation methods include, but are not limited to , the use of

appraisals , capitalization of anticipated earnings, recent sales and
offers, and estimates of current values as determined by Mr.Trump

inconjunction with his associates and, in some instances , outside
professionals. Considerable judgment is necessary to interpret
market data and develop the related estimates of current value .
Accordingly , the estimates presented herein are not necessarily

indicative ofthe amount that could be realized upon the disposition
ofthe assets or payment of the related liabilities . The use of

different market assumptions and/or estimation methodologies may
have a material effect on the estimated current value amounts .

NYSCEF Doc . Nos . 769 at 7 ; 770 at 7 ; 771 at 7 ; 772 at 7 ; 773 at 7 .
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Inhissworndeposition, DonaldTrumpspent a lotof time invokingthis clause: Well, they call

it a disclaimer. They call it worthless clause too, because itmakesthe statement worthless.

NYSCEF . No.859 at 67. DonaldTrump goes on to say that havea clause inthere that

says, don't believethe statement, go out anddo your own work. This statementis worthless. It

means nothing. Id. at 68. Furthermore, DonaldTrump implies that hedidnotconsiderit

importantto reviewthe SFCs for accuracybecauseofthe existence ofthis purported" worthless
clause :

Doesthis refreshyourrecollectionofthe processwhereby

youwouldgetfinalreviewofthe StatementofFinancial
Condition?

INDEX NO . 452564/2022

RECEIVED NYSCEF: 09/26/2023

DJT: Yeah, I thinkgenerally. It's interesting. I would say as

yearswentby, I got lessand less and thenonceI became

President, I would ifI sawitat all, I'd see it, you know,
afteritwasalreadydone.

: So inthe period

DJT: Again, you know, I hate to be boring and tell you this.

When you have the worthless clause on a piece ofpaper
and the first literally the first page you're reading about

how this is a worthless statement from the standpoint of
your using it as a bank or whatever whoever may be using

it, you tend not to get overly excited about it. I think ithad

very little impact, if any impact on the banks.

So am I understanding that you didn't particularly care
about what was in the Statement of Financial Condition?

I didn't get involved in it very much . I felt it was a

meaningless document , other than it was almost a list of my

properties , with good faith effort ofpeople trying to put

some value down. Itwas a good faith effort.

Id. at 107-108 . Defendants further submit the affidavit and deposition transcript of Robert Unell,

who purports to be an expert in commercial real estate , for the proposition that because of the
worthless clause in the SFC , no lender relies on these for what it is ." NYSCEF Doc. Nos.
1030 at 183-184 ; 1031.

However, defendants reliance on these " worthless disclaimers is worthless . The clause does

not use the words " worthless or useless or " ignore" or disregard or any similar words . It
does not say, " the values herein are what I think the properties will be worth in ten or more
years Indeed, the quoted language uses the word " current" no less than five times , and the
word " future zero times .
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Additionally, as discussed supra, a defendant may not rely on a disclaimer for misrepresentation

offacts peculiarly within the defendant's knowledge. Basis Yield Alpha Fund at 136. Here, as

the valuations of the subject properties are , obviously, peculiarly within defendants knowledge,
their reliance on them is to no avail.

Furthermore , [ t his special facts doctrine applies regardless ofthe level ofsophistication ofthe
parties TIAA Glob. Invs. LLC v One Astoria Square LLC, 127 AD3d 75, 87 ( 1st Dept 2015)

(emphasis added) (holding disclaimer does not bar liability for fraud where facts were peculiarly
within disclaiming party's knowledge) .

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Thus, the worthlessclause does not say whatdefendants say it says, does notrise to the level

ofanenforceabledisclaimer, and cannotbe usedto insulatefraud as to facts peculiarlywithin

defendants knowledge, even vis-à-vis sophisticatedrecipients.

TheTollingAgreement

The First Department has declared that claims are timely against defendants subject to the tolling

agreement ifthey accrued after July 13, 2014, and claims against defendants not subject to the
tolling agreement are timely ifthey accrued after February 6, 2016. Trump 217 AD3d at 611.

Defendants concede that the tolling agreement binds each of the LLC-defendants and the Trump

Organization. However, they argue that each of the individual defendants and the Donald J.
Trump Revocable Trust (the DJT Revocable Trust ) are not bound by the agreement.

Alan Garten, the Trump Organization's Chief Legal Officer , originally entered into the tolling
agreement on behalf of the Trump Organization on August 27, 2021; the agreement was

extended one time by an amendment dated May 3, 2022. NYSCEF Doc . No. 1260. Ittollsthe

statute of limitations for the period from November 5, 2020, through May 31, 2022. Id. at 2 .

The agreement contains a footnote to the entity the Trump Organization that reads as follows :

at4 n 1 .

As notedinthe December 7 , 2019 subpoena issued inthis

investigation to the Trump Organization, the Trump
Organization as used herein includes The Trump Organization,

Inc; DJT Holdings LLC; DJT Holdings Managing Member LLC;

and any predecessors , successors , present or former parents,
subsidiaries, and affiliates, whether direct or indirect; and all

directors, officers, partners, employees , agents, contractors,
consultants , representatives , and attorneys of the foregoing, and
any other Persons associated with or acting on behalfofthe

foregoing, or acting on behalfof any predecessors , successors , or
affiliates of the foregoing.

Thus, the tollingagreement at issue here binds all directors [ and] officers and " present or
former parents of the Trump Organization and its affiliates and subsidiaries. Id. Itis

undisputedthat at the time the tolling agreement was executed, each individual defendant,
Donald J. Trump, Donald Trump Jr., Eric Trump, Allen Weisselberg, and Jeffrey McConney,
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werealldirectorsand/or officersoftheTrumpOrganization. NYSCEFDoc. No.1293at 673,

680, 696, 710, 736.

INDEX NO. 452564/2022

RECEIVEDNYSCEF: 09/26/2023

Defendants argue that the non-signatory defendants are not bound by the agreement , citing

Highland Crusader Offshore Partners , L.P. v Targeted Delivery Techs . Holdings , Ltd. 184

AD3d 116 , 121 ( 1st Dept 2020 ) , for the " general principal that only the parties to a contract are

bound by its terms ." NYSCEF Doc. No. 835 at 27. However , defendants fail to quote the
following sentence , which provides that [ a] non-signatory may be bound by a contract under
certain limited circumstances . Highland at 122. See also Oberon Sec., LLC v Titanic Ent.

Holdings LLC, 198 AD3d 602 , 603 ( 1st Dept 2021) (non-signatory companies bound by
agreement with language defining signatory to include all subsidiaries , affiliates , [ and]
successors ) .

InPeople v JUUL Labs, Inc., 212 AD3d 414, 417 (1st Dept 2023), in a case involving nearly
identical language in a corporate tolling agreement , the First Department recently held that non
signatory corporate affiliates , officers , and directors were bound by the agreement . Similarly ,
here all the individual defendants are bound by the instant tolling agreement's terms and may be
held liable for any claims that accrued after July 13, 2014.

Defendants argue that OAG is judicially estopped from asserting that the agreement binds the
individual defendants based on statements OAG's counsel made during oral argument in the

investigatory special proceeding . NYSCEF Doc . No. 1292 at 26. Specifically , on April 25,
2022 , while seeking to hold Donald Trump in contempt for failing to comply with court orders ,

counsel stated : [ t here is hard prejudice because Donald Trump is not a party to the
tolling agreement , that tolling agreement only applies to the Trump Organization . " NYSCEF
Doc. No. 1041 at 59.

Forjudicialestoppelto be applicable: First, the partyagainstwhom the estoppelis asserted
musthavearguedaninconsistentpositionina prior proceeding and second, the prior
inconsistentpositionmusthave beenadoptedby the court in somemanner. Bates v Long

IslandR.Co., 997F2d 1028, 1038(2d Cir 1993) .

Defendants are correct that the first prong is satisfied, inthat the statements OAG's counsel

made during oral argument are inconsistent with the position OAG is now taking. However,

defendants cannot demonstrate that this Court adopted the prior position. Indeed, this Court did

not need to, and did not, consider the tolling agreement when it issued its April 26, 2022
Decision and Order finding Donald Trump in contempt. See Ghatani v AGH Realty, LLC, 181
AD3d 909, 911(2d Dept 2020) ( For the doctrine [ofjudicial estoppel] to apply , there must be a
final determination endorsing the party's inconsistent position in the prior proceeding ) .

This Court has not addressed the tolling agreement until now. Accordingly, defendants cannot
demonstrate that this Court adopted OAG's prior inconsistent position.

The substantially similar tolling agreement at issue in Juul can be found under IndexNo.452168/2019,
NYSCEFDoc. No. 176.

452564/2022 PEOPLE OF THE STATE OF NEW YORK, BY LETITIA JAMES, ATTORNEY
GENERAL OF THE STATE OF NEW YORKvs. TRUMP, DONALDJ. ETAL
MotionNos. 026, 027, 028

15 of 35

Page 15 of35

4-64



NYSCEF DOC . NO . 1531

Moreover, [t he party asserting estoppel must show with respect to himself: ( 1) lack of

knowledge of the true facts ; (2) reliance upon the conduct of the party estopped ; and (3) a

prejudicial change in his position. BWA Corp. Alltrans Exp . U.S.A. Inc., 112 AD2d 850,

853 (1st Dept 1985) . Here, none ofthe defendants claim that they changed their positions or
courses ofconduct in reliance upon the statement of OAG's counsel during oral argument.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Finally, while judicial estoppel may be applied to prohibit inconsistent changes in factual

positions, courts have declined to extend the doctrine to changes in legal positions. Seneca

Nation of Indians v New York, 26 F Supp 2d 555 , 565 (WD NY 1998) , affd 178 F3d 95 (2d Cir

1999) (finding [ t here is no legal authority for " broadening of the doctrine" to " include

seemingly inconsistent legal positions ) . Who physically signed the agreement is a question of
fact; whom itbinds is a question of law.

Defendants argument that the DJT Revocable Trust is not bound bythe tolling agreement falls

flat. Inhis deposition, Donald Trump affirmed under oath that the assets ofthe Trump

Organization are held in the DJT Revocable Trust, for which he is the sole donor and

beneficiary NYSCEF Doc. No. 859 at 21. Donald Trump also affirmed that at the time the trust
was formed, he was the sole trustee and remained the sole trustee until2017, when defendants

Allen Weisselberg and Donald Trump , Jr. became the sole trustees. Id. at 20-24.

As every beneficiary , donor , and trustee of the DJT Revocable Trust is a defendant bound by the

tolling agreement, and as the trust is unquestionably a parent" of the Trump Organization , so
too does the tolling agreement bind the DJT Revocable Trust . See People v Leasing Expenses

Co. LLC, 199 AD3d 521, 522 ( 1st Dept 2021) ( Itmay likewise be inferred that the trustees had
knowledge ofthe activities of the businesses they controlled through the trust mechanism .

Hence , under Executive Law 63 ( 12) , the family trusts and trustees may likewise be held liable
for the fraud ) ; see e.g. Kurzman v Graham, 12 Misc 3d 586, 590 (Sup Ct, NY County 2006)

courts willnotallow the owner of assets to evade creditors by placing the property in a trust
while retaining a right to revoke the trust ) .

Defendantscite toNew York Estates, Powers and Trust Law § 11-1.1(b ) ( 17) for the proposition

that only a trustee maybind a trust to an agreement. However, 11-1.1(b ) ( 17) does not state

this; rather, itstates:

(b ) Inthe absence of contrary or limitingprovisions inthe court

order or decreeappointinga fiduciary, or in a subsequentorder or
decree, or inthe will, deed or other instrument, every fiduciary is
authorized:

( 17) execute and deliver agreements , assignments , bills of sale,
contracts , deeds , notes, receipts and any other instrument necessary
or appropriate for the administration of the estate or trust.

This provision simply says what a fiduciary is permitted to do in the absence of a contrary
provision. Itdoes nothing to advance defendants argument that only a trustee may bind a trust ,
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particularly since defendants fail to cite to any provisionof the DJT Revocable Trust restricting

who can bindit, as § 11-1.1(b ) ( 17) anticipates.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Moreover, Kornv Korn, 206 AD3d529, 530 ( 1stDept2022) , uponwhichdefendants

inexplicably rely, is irrelevant to the instant analysis , as that case involved an examination by the
court as to whether a fiduciary had a right or duty to negotiate on behalf of an estate pursuant to

11-1.1(b)( 13) , not pursuant to 11-1.1(b)( 17) , to which defendants cite.

Finally, the Attorney General should not be limited, in [ her] duty to protect the public interest,

by an agreement [ s he did not join." People v Coventry First LLC, 13 NY3d 108 , 114 (2009)

(holding Attorney General not bound by arbitration agreement when pursuing Executive Law

63( 12) claim and finding [ s uch an arrangement between private parties cannot alter the
Attorney General's statutory role or the remedies that [ s he is empowered to seek ).

The tolling agreement was a mutually beneficial and common arrangement pursuant to which
agreed to hold off suing, and Alan Garten, on behalf of the Trump Organization, agreed to

toll the statute of limitations . All defendants received the benefit ofthe bargain; OAG held off

suing OAG is entitled to its benefit of the bargain, the tolling of the statute of limitations, for

the limited agreed-upon time, as against anyone it could have sued for the matters at issue at the
time at which the agreement was executed . OAG clearly did not intend to permit defendants

principals to evade the tolling agreement based on a technicality contrary to the spirit ofthe

agreement and controlling caselaw .

Statute of Limitations

a general rule, statutes of limitation start running when a claim accrues , that is , when it can be

sued upon. Inarguing that OAG's causes of action are untimely , defendants incorrectly assert

that the statute of limitations starts running on the date the parties entered into the subject

agreements , or when the loans closed . However, the First Department did not use the word

" closed , it used the word completed ." Trump , 217 AD3d at 611. Obviously , the transactions
were not completed while the defendants were still obligated to, and did , annually submit

current SFCs to comply with the terms of the loan agreements .

Defendants further assert that any continuing documentation provided after the agreements were
entered into, or when the loans closed , is of no consequence if the proceeds were distributed

prior to July 2014. NYSCEF Doc. No. 835 at 18. This argument is unavailing . As OAG asserts ,

each submission of an SFC after July 13, 2014 , constituted a separate fraudulent act . Indeed,

each submission of a financial document to a third-party lender or insurer would requir [ e] a

separate exercise ofjudgment and authority triggering a new claim. Yin Shin Leung Charitable
Found. v Seng, 177 AD3d 463 , 464 ( 1st Dept 2019) (finding continuous series of wrongs each of
which gave rise to its own claim) .

Defendants mistakenly assert that ifa loan agreement was entered into and its proceeds were
dispersed prior to the applicable statute of limitations , then a claim arising out of submitting any

subsequent contractually required financial documentation is also untimely , irrespective of when
that documentation is submitted . Defendants would have this Court apply a bizarre, invented,
inverted form of the relation back doctrine , pursuant to which ifone aspect of fraudulent
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business conduct falls outside the statute of limitations , then all subsequent aspects of fraudulent

conduct also fall outside the statute , no matter how inextricably intertwined.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

course, this is contrary to controllingcase law, which holdsthat a cause ofactionaccruesat

the time whenonemisrepresentsa materialfact." GraubardMollenDannett& Horowitzv

Moskovitz, 86 NY2d 112, 12 ( 1995) . Moreover, eventhe plainlanguageofExecutiveLaw

63( 12) states: [ t he term repeated as hereinshallincluderepetitionofany separateand

distinctfraudulentor illegalact (emphasisadded) . Clearly, the submission of eachseparate
fraudulentSFC is a distinct fraudulentact.

is notchallengingthe loans, theclosings, or the disbursements; itischallenging

defendants submissionsof financialdocumentscontainingfalse and misleadinginformation.

Thus, anySFCthat was submittedafterJuly 13, 2014, fallswithinthe applicablestatuteof
limitations. CW CapitalCobaltVRLtd.v CW CapitalInvs. LLC, 195 AD3d 12, 19-20( 1st

Dept2021) (eachinstanceofwrongfulconducta separate, actionablewrong giving riseto a
new claim ) .

Materiality

Itissettledthata standalonecauseofactionunderExecutiveLaw 63( 12) does not requirea
demonstrationofmaterialitybutmerely that an acthasthe capacityor tendency to deceive, or

createsanatmosphereconduciveto fraud." Peoplev Gen.Elec. Co., 302 AD2d314, 314-315

(1stDept2003) (holdingthat, unlikeGBL 349, plaintiffneednotprove the challengedactor
practice wasmisleadingin a materialway ) .

Althoughthe Domino'scourt found that evidenceregardingfalsity, materiality, relianceand

causationplainlyis relevantto determiningwhetherthe Attorney Generalhas establishedthat

the challengedconducthasthe capacityor tendencyto deceive, or createsanatmosphere

conduciveto fraud (Domino'sat 11) , everyAppellateDivisionand the NewYork Courtof
Appealsnowholdthat materialityand scienter are not requirementsfor liabilityunder 63( 12) .

However, as discussed infra, although materiality is required under the second through seventh

causes ofaction, it is not required under a standalone cause of action under Executive Law
63( 12) , the OAG's first cause ofaction.

Defendantsargue that the SFCswere notmateriallymisleading, claiming, inter alia that: ( 1)

[t hereisnosuchthingas objectivevalue ; (2) a substantialdifferencebetweenvaluationin

the andappraisal, perse, is not evidenceof inflatedvalues (3) there is nothingimproper

aboutusing fixedassets valuationsas opposedto usingthe currentmarketvaluationapproach;

and(4) itwasproperto include internallydevelopedintangibles, such as the brandpremium
usedinthe valuationof PresidentTrump'sgolfclubs, in personalfinancialstatements.
NYSCEF No. 1292 at 20-23.

Thus, defendantsessentiallyarguethat value is inherentlysubjective; that becauseinternalbrand
valuationsare inthe eye ofthe beholder(here, DonaldTrump) , they cannotbe overvalued.

Defendantsarguethat " [ n o bankor underwriterwouldhavereasonablybeenmateriallymisled
bythe allegedmisstatementsor omissionsinthe and other informationthe Defendants
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madeavailableto their counterpartiesbecauseno sophisticatedcounterpartywouldhave
consideredthe and other informationprovidedby the Defendantsalone as materialto

extendcreditor set an interestrate, or issuean insurancepolicyorprice a risk, withoutdoing

theirownduediligence." NYSCEFDoc. No.835 at 45.

INDEX NO . 452564/2022

RECEIVED NYSCEF: 09/26/2023

Defendantsalsoargue: [ i t followsthat ifthe user [ofthe SFCs] is in possessionofthe correct

information, then the financialstatements are notmateriallymisstated. Id. at 39. Defendants

stanceis, practicallyspeaking, thatthey may submit false SFCs so long as the recipientsknow

from theirowndue diligence, that the informationis false.

Accepting defendants premise would require ignoring decades of controlling authority holding

that financial statements and real property valuations are to be judged objectively , not
subjectively FMC Corp. v Unmack, 92 NY2d 179, 191 (1998) ( objectively reasonable

conclusion, drawn by a competent and experience appraiser, was based on credible evidence
that demonstrated property was overvalued ) (emphasis added) ; Assured Guar. Mun. Corp.

DLJMortg Cap. Inc., 44 Misc 3d 1206(A ) ( Sup Ct, NY County 2014) ( Credit Suisse is reading

this as a subjective standard, dependent on Assured's expectations . Credit Suisse is wrong. It is
well settled that this is an objective standard ) .

Moreover, courts have long found that generally , it is the market value which provides the

most reliable valuation for assessment purposes ." Great Atl. & Pac. Tea Co. v Kiernan, 42
NY2d236, 239 ( 1977) ; Consol. Edison Co. ofNew York v City of New York , 33 AD3d 915,
916 (2dDept 2007) ( the standard for assessment remains market value ) , affd 8 NY3d 591.

Beauty may be in the eye of the beholder , but value is in the eye of the marketplace .

Further, defendants assertion that the discrepancies between their valuations and the OAG's are

immaterial is nonsense . What OAG has established , inmany cases by clear, indisputable
documentary evidence (as discussed infra), is not a matter of rounding errors or reasonable

experts disagreeing . OAG has submitted conclusive evidence that between 2014 and 2021,

defendants overvalued the assets reported in the SFCs between 17.27-38.51% ; this amounts to a
discrepancy ofbetween $ 812 million and $2.2 billion dollars . NYSCEF Doc . No. 766 at 70.

Even inthe world of high finance , this Court cannot endorse a proposition that finds a
misstatement of at least $ 812 million dollars to be " immaterial . Defendants have failed to

identify any authority for the notion that discrepancies ofthe magnitude demonstrated here could
beconsidered immaterial .

The Secondthrough SeventhCausesofAction

The Second Third, Fourth, Fifth, Sixth , and Seventh causes of action allege violations of
Executive Law 63( 12) based on underlying violations of the New York Penal Law prohibiting
falsification of business records , issuance of false financial statements , and insurance fraud.

LiabilityunderNew York Penal Law 175.05 (falsifying business records inthe second degree)
requires that a person [ m akes or causes a false entry inthe business records ofan enterprise.

Liability under New York Penal Law 175.45 (issuing a false financial statement) requires that a
person represents inwriting that a written instrument purporting to describe a person's financial
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condition or ability to pay as of a prior date is accurate with respect to such person's current
financial condition or ability to pay, whereas [ that person] knows it is materially inaccurate in
that respect.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

LiabilityunderNew York PenalLaw 176.05( insurancefraud) requiresthat a personsubmitted
anapplicationfor insuranceeither: ( 1) knowingthat it contain[ ed] materiallyfalse information

concerningany factmaterialthereto ; or (2) " conceal[ ed] , for the purposeofmisleading,

informationconcerningany fact materialthereto.

Accordingly , unlike a standalone cause of action under Executive Law 63 12) the second

through seventh causes ofaction require demonstrating some component of intent and
materiality People v Alamo Rent A Car, Inc., 174 Misc 2d 501, 505 (Sup Ct, NY County 1997)

As inall other situations requiring mens rea, however, petitioners may prove, by reference to
facts and circumstances surrounding the case, that respondents knew that their conduct was

unlawful Moreover, petitioners need not prove respondents acted with an evil motive , bad

purpose or corrupt design ) (internal citations omitted).

hasdemonstratedthat thereremain, at the very least, disputedissuesoffact as to whether

defendantsviolatedthese statutes, intentionallyand materially. Thus, thereare issuesoffact as

to causes of actiontwo throughseventhat requirea trial.

The Court has considered defendants remaining arguments and finds them to be unavailing
and/or non-dispositive .

Accordingly, defendants motionfor summaryjudgmentdismissingeverycauseofactionis
deniedin itsentirety.

OAG'SMOTIONFORPARTIALSUMMARYJUDGMENT

ONITSFIRSTCAUSEOF ACTION

SummaryJudgment Burdenon Standalone ExecutiveLaw § 63( 12) Cause of Action

OAG movesforpartial summary judgment, seekingto hold defendants liable underOAG'sfirst

causeofaction, for fraud under ExecutiveLaw 63(12) .

As this Court has noted ad nauseum, Executive Law 63 (12) authorizes the Attorney General

to bring a special proceeding against any person or business that engages in repeated or

persistent fraudulent or illegal conduct , while broadly construing the definition of fraud so as to
include acts characterized as dishonest or misleading and eliminating the necessity for proof of
an intent to defraud ." People v Apple Health & Sports Club Ltd. Inc., 206 AD2d 266-267 ( 1st
Dept 1994).

firstcause ofaction, the only oneuponwhich itmovesfor summaryjudgment,
alleges a standaloneviolationofExecutiveLaw 63(12) , OAG needonlyprove: ( 1) the

werefalseandmisleading; and (2) the defendantsrepeatedlyor persistentlyusedthe SFCsto
transactbusiness.
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This instantactionis essentiallya documentscase." As detailedinfra, the documentshere

clearlycontainfraudulentvaluationsthat defendantsused inbusiness, satisfying burden

to establishliabilityas a matteroflaw againstdefendants. Defendants respondthat: the

documentsdonot say what theysay; that there isno suchthingas objective" value; andthat,
essentially, the Courtshouldnotbelieveits owneyes.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

The defenses Donald Trump attempts to articulate in his sworn deposition are wholly without

basis in law or fact . He claims that ifthe values of the property have gone up in the years since

the were submitted , then the numbers were not inflated at that time (i.e.; But you take the

2014 statement , if something is much more valuable now or, I guess , we'll have to pick a date
which was a little short of now. But if something is much more valuable now, then the number

that I have down here is a low number ) . NYSCEF Doc . No. 1363 at 69-75) . He also seems to

imply that the numbers cannot be inflated because he could find a buyer from Saudi Arabia to

pay any price he suggests . Id. at 30-33 , 60-62, 79-80.

TheTrumpTowerTriplex

This Court takes judicial notice that the Trump Tower apartment inwhich Donald Trump resided
for decades (the Triplex ) is 10,996 square feet. NYSCEF Doc. No. 816 at 2. Between 2012
2016, Donald Trump submitted SFCs falsely claiming that the Triplex was 30,000 square feet,
resulting in an overvaluation of between $114-207 million dollars . NYSCEF Doc. Nos. 782 at
Rows 833-834, 1028, 783 at Rows 799-800 , 1199, 784 at Rows 843-844, 785 at Rows 882-883,
789 at Row 913, 817. The misrepresentation continued even after defendants received written
notification from Forbes that Donald Trump had been overestimating the square footage ofthe
Triplex by a factor of

Inopposition , defendants absurdly suggest that the calculation of square footage is a subjective

process that could lead to differing results or opinions based on the method employed to conduct

the calculation . NYSCEF Doc . No. 1293 at 20. Well yes , perhaps , ifthe area is rounded or
oddly shaped, it is possible measurements of square footage could come to slightly differing

results due to user error . Good-faith measurements could vary by as much as 10-20% , not 200% .

As Chico Marx, playingChicolini, says to MargaretDumont, playingMrs.Gloria Teasdale, in

Soup "well, who ya gonna believe, me or yourown eyes?

Thisstatementmay suggest influence buyingmore than savvy investing

Three days after receiving a written inquiry from Forbes, Trump Organization Vice President, Amanda
Miller, sent an email to Trump Organization Executive Vice President and ChiefLegal Officer, Alan

Garten, indicatingthat she spoke to Allen W [ eisselberg] re: Trump World Tower and Trump Tower]

we aregoing to leave those alone." NYSCEF Doc. No. 821. Although OAG need not show intent to
deceiveundera standalone 63( 12) cause of action, this directive to continue to use a grossly inflated

numberdespite clear knowledge it is false demonstrates the repetitive and ongoing nature of defendants

propensity to engage in fraud.

Despite this assertion in their motion papers, counsel for defendants , Christopher Kise, Esq, conceded

during oral argument held on September 22, 2023, that square footage is, in fact , an objective number .
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A discrepancyofthis orderofmagnitude, by a realestate developersizingup hisownliving
spaceofdecades, canonly be consideredfraud. 13

INDEX NO. 452564/2022

RECEIVED NYSCEF: 09/26/2023

unquestionablysatisfiesitstwo-prongburdenofdemonstratingthe SFCs from 2012-2016

calculatedthevalue ofthe Triplex based on a false and misleadingsquarefootage, andthatsome
ofthe defendantsrepeatedlyand persistentlyused the SFCs to transactbusiness.

Seven Springs Estate

DefendantSevenSpringsLLCowns over200 acres of contiguouslandin the towns ofBedford,
NewCastleandNorthCastle in WestchesterCounty, New York.

In2000, non-party the RoyalBankofPennsylvaniaappraised the as is marketvalue ofSeven

Springsto be $25 millionifconvertedto residentialdevelopment. NYSCEFDoc. No.825. In

2006, the samebankperformeda new appraisal, which showed SevenSpringshadan as is"
marketvalueof$30 million. NYSCEFDoc. No.826.

In2012, Seven Springs LLC receivedanotherappraisalthat estimateda six- lot subdivisionon

the New Castleportionofthe property to have a fair marketvalue ofapproximately $700,000

per- lot. NYSCEFDoc. No. 829 at 203-206.

InJuly2014, becausethe Trump Organizationwasconsideringdonatinga conservation

easement, itretainedCushman& Wakefieldto providea rangeofvalue" ofthe SevenSprings
property NYSCEFDoc. Nos. 830, 831. Cushman & Wakefield'sappraiser, DavidMcArdle,
analyzedthesaleofeightlots inBedford, six lots inNew Castle, and ten lots in NorthCastleand

determinedthefairmarketvalue for all24 lots wasapproximately$30 million. NYSCEFDoc.
831, 832.

Notwithstandingreceivingmarketvaluesfrom professionalappraisalsin2000, 2006, 2012, and

2014valuingSevenSpringsat or below$ 30 million, DonaldTrump's2011SFCreportedthe
valueto be $261million, and his 2012, 2013 and2014 SFCsreportedthevalueto be$291
million. NYSCEFDoc. Nos. 769, 770, 771, 772.

13 In fact, OAG demonstrates that as of 2012, no apartment sold in New York City had ever approached
the price at which defendants valued the Triplex, notingthat the highest overall sale at that time was $88
million for a Central Park West penthouse. The SFCs valued the Triplex at a staggering $ 180,000,000
$327,000,000 for the years 2012-2016 . NYSCEF Doc. No. at

14 The statutesof limitationshaverun for allclaims that accruedbeforeJuly 13, 2014. However, although
not actionableby themselves, evidence of fraud that predatesJuly 13, 2014, may stillbe usedas evidence
inevaluatingOAG'srequest for permanentinjunctive relief, wherein the Court mustdeterminewhether
there has been a showingof a reasonable likelihoodof a continuingviolationbased uponthe totality of
the circumstances. " People v Greenberg, 27 NY3d490, 496-97 (2016) (detailingstandardfor permanent
injunctivereliefunderExecutiveLaw63( 12) and reject[ ing] defendants argumentsthat the Attorney
Generalmustshow irreparable harm in order to obtain a permanentinjunction ) .
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Inearly 2016, Cushman & Wakefield performed another appraisal of Seven Springs, which

includedthe planned development, and determined that as of December 1 , 2015, the entire parcel

was worth $ 56.6 million. NYSCEF Doc. Nos. 824 at 9 ; 875 ; 876.

INDEX NO. 452564/2022

RECEIVED NYSCEF : 09/26/2023

Evengivingdefendantsthe benefitofthe $56.6millionfigure as ofDecember1, 2015, the value

submittedon DonaldTrump's2014 SFC was inflatedby over400% . Accordingly, OAGhas

demonstratedliabilityfor the false 2014 SFCfor fraudulentlyinflatingthevalueofSeven
Springs

TrumpParkAvenue

TrumpParkAvenueis a residentialbuildingincludedas an assetonDonaldTrump'sSFCsfor

theyears2011-2021. NYSCEFDoc. Nos. 769-779. In2011, 12 ofthe unsold residential

condominiumunits weresubjectto NewYork City's rent regulationlaws. NYSCEFDoc. No.

948 at 3. By2014, nineunits remainedsubject to rent restrictions. NYSCEFDoc. No.966. By
2020, six unitsremainedsubjectto rentrestrictions. NYSCEFDoc. No.971.

A 2010 appraisal performed by the Oxford Group valued the 12 rent-stabilized units at $750,000

total , or $62,500 per unit. NYSCEF Doc . No. 952. A 2020 appraisal performed by Newmark
Knight Frank valued the six units that remained subject to stabilization at $ 22,800,090 total , or

$3,800,315 per unit. NYSCEF Doc. No.972.

Notwithstanding, for the years 2014-2021, the TrumpOrganizationsubmitted SFCs thatvalued

these rent-restrictedunits as if they were unencumbered, inflatingthe value ofeach unitbetween

as much700% (in2014) and 64% ( in 2021) . NYSCEFDoc. Nos. 772-779.

Inan unsuccessful attempt to rebut OAG's prima facie demonstration , defendants proffer that the

units are not overvalued because the rent- stabilized units have the potential at some point in the
future to be converted into unencumbered (by rent stabilization ) units . NYSCEF Doc . No.

1292 at 57. They further concede that [t his is the assumption the owner made when assessing

potential asset pricing or value ." Id.

As every New Yorker knows, rent regulated units may be passed on from one generation to the next in
perpetuity
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However, the SFCsare required to state current" values, not someday, maybe values. Atthe

time defendantsprovidedthe subject SFCs to thirdparties they unquestionablyfalsely inflated

the valueofthe units based on a false premisethat they were unrestricted.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

40WallStreet

The Trump Organization, through defendant 40 Wall Street LLC, owns a ground leaseat40

WallStreet and pays ground rent to the landowner.

In2010, Cushman& Wakefieldappraisedthe TrumpOrganization'sinterest in 40 Streetat

$200million. NYSCEFDoc. Nos. 878-79. Cushman & Wakefieldappraisedagain in 2011and
2012, reachingvaluationsofbetween$200 and $220 million. NYSCEFDoc. Nos. 881-82. The

TrumpOrganizationpossessedand was familiarwiththese appraisals. NYSCEFDoc. Nos. 817
at 135-138 883.

Despitetheseappraisals, the 2011 and2012 SFCsvalued the TrumpOrganization's interestin

thepropertyat $524.7millionand $ 527.2 million, respectively, an overvaluationofmorethan

$300 millioneachyear. NYSCEFDoc. Nos. 769, 770.

In2015 , Cushman & Wakefield once again appraised the property , and valued it at $540

NYSCEF Doc . No. 887. Notwithstanding this appraised value , the 2015 SFC listed
the value of40 Wall Street at $ 735.4 million.¹9 NYSCEF Doc . No. 773.

16 MazarsaccountantDonaldBendertestified that whenhe asked Jeffrey McConney, Do youhaveany

otherappraisals? JeffreyMcConneystated have nothingelse, demonstratingan intent to concealor
misleadthe accountants. NYSCEFDoc. No.1262at243.

Further, Patrick Birney, a Trump Organization employee working directly under Jeffrey McConney ,

conceded that the Trump Organization maintained a spreadsheet for day -to- day operations on the Trump

Park Avenue offering plan that included both the offering plan prices and the current market values , but

that the Trump Organization concealed its own actual market estimates from Mazars by omitting the

market value column in its spreadsheet and providing Mazars with only the offering plan prices.
NYSCEF Doc. No.946.

Althoughany liability arising out of the submission of the 2011 and 2012 SFCs is time barred; as

previously discussed, these submissions may be considered as evidence in support ofOAG's request for
injunctiverelief.

18 OAG plausibly asserts that this $ 540 million is also inflated; however, for purposes of this motion,
does notdispute the number, and argues that, even ifthe Court were toacceptdefendants number

asaccurate, the 2015 SFC was still materially false, as itstated the value as nearly $ 200 million more than
the $540 millionappraisal. NYSCEFDoc. No. 766 at n 7.

An email exchange dated August 4 , 2014, between Allen Weisselberg and his son, Jack Weisselberg, a
Ladder Capital employee , discusses the 2015 $ 540 million Cushman & Wakefield appraisal . NYSCEF
Doc. No. 888. Notwithstanding direct knowledge of it, the 2015 SFC valued 40 Wall Street at nearly
$200 million more. NYSCEF . No. 773.
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Defendantsassertthat overvaluationsof two hundredmilliondollarsareimmaterial, as the

NYAGhasproducedno evidenceto suggest that LadderCapitalwouldhavebeen

uncomfortableallowingPresidentTrumpto guaranteethe 40 WallStreetLoanifhisnetworth
wasonly$1.9billion, as the NYAGcontends." NYSCEFDoc. No.835 at 48. Theyfurther

emphasizethat LadderCapitalhas receivedinexcessof$40 millionin interestand40 Wall

StreetLLChas neverdefaultedunderthe Loan. .

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Defendants argument misses the mark . As has been explained to defendants many times , in

many legal proceedings , and in painstaking detail , where , as here, there is a claim based on

fraudulent activity [under Executive Law 63( 12)] , disgorgement may be available as an equitable

remedy, notwithstanding the absence of loss to individuals or independent claims for

restitution Ernst & Young at 569 (emphasis added). Accordingly , it is not significant that the

banks made money (or did not lose money ) or that they would have done business with the

Trump Organization notwithstanding . The law is clear that the only requirements for liability to

attach under a standalone Executive Law 63( 12) cause of action are ( 1) a finding that the

were false and misleading ; and (2) that defendants repeatedly or persistently used the to
conduct business .

Accordingly , OAG has demonstrated liability for the false valuation of 40 Wall Street inthe
2015 SFC

Mar- a -Lago

Donald Trump purchased Mar-a-Lago in 1985. In 1993, he sought , and obtained , permission

from the Town of Palm Beach to turn the property into a social club (NYSCEF Doc. No. 900),
and on August 10, 1993 , he entered into a Declaration of Use Agreement by which he agreed

the use ofLand shall be for a private social club and that [ a ny additional uses of the Land

shall be subject to approval by the applicable governmental authority including but not limited to
the Town Council of the Town, the Landmarks Preservation Commission of the Town, the

Architectural Review Commission of the Town, Palm Beach County , the State of Florida, the

United States Government , and/ or any agencies under the foregoing governmental authorities .
NYSCEF . No. 915 .

In1995, DonaldTrump signeda Deedof ConservationandPreservationEasement inwhichhe

gaveup his rightto use Mar-a-Lagofor anypurposeotherthan as a socialclub(the 1995
Deed ) NYSCEFDoc. No.901. In2002, DonaldTrump signeda DeedofDevelopment

Rights NYSCEFDoc. No.902. Aspartof grantinga conversationeasementto theNational

The defendant borrowers did not default on any loans; but we only know that with hindsight . Markets

are volatile , and borrowers come in all shapes and sizes . The next borrower , or the one after that, might

default , and ifits SFCs are false , the lender might unfairly be left holding the bag. This will distort the

lending marketplace and deprive other potential borrowers of the opportunity to obtain loans and create
wealth .

The subjectloansmadethe banks lots ofmoney; but the fraudulent SFCs cost the banks lotsofmoney

Thelesscollateralfor a loan, the riskier it is, and a firstprincipalof loan accounting is that as risk rises,
so do interestrates. Thus, accurateSFCswould haveallowedthe lendersto make evenmoremoneythan
theydid.
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Trust for Historic Preservation, Donald Trump agreed that "Trump intend [s] to forever
extinguish [his] right to develop or use the Property for any purpose other than club use (the
2002 Deed ) . The 2002 Deed also specifically " limits changes to the Property including,

without limitation, the division or subdivision of the Property for any purpose , including use as
single family homes, the interior renovation of the mansion, which may be necessary and
desirable for the sale of the Property as a single family residential estate , the construction of new
buildings and the obstruction of open vistas ." Id. In exchange for granting the easement , Mar-a
Lago was taxed at a significantly lower rate (the club rate) than it otherwise would have been
(the private home rate) . NYSCEF Doc. No.903.

From2011-2021, thePalmBeachCountyAssessorappraisedthe marketvalueofMar-a - Lagoat
between$ 18 millionand $27.6 million. NYSCEF No.905.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Notwithstanding, the SFCs valuesdo notreflect these land use restrictions. DonaldTrump's

for2011-2021value Mar- a-Lago at between$426,529,614millionand $612,110,496, an

overvaluationofat least 2,300% , comparedto the assessor's appraisal. NYSCEFDoc. Nos.
769-779

Inan attempt to rebut the OAG's demonstration, defendants rely on the opinion affidavit of

Lawrence Moens, who they purport is the most accomplished and knowledgeable ultra-highnet
worth real estate broker in Palm Beach, Florida. Moens claims that the SOFC were and are

appropriate and indeed conservative " NYSCEF Doc. No. 1292 at 35-36 ( emphasis added). The
Moens affidavit states in a conclusory fashion that because he believes this unique property

offers to an elite purchaser the unparalleled opportunity to own an exclusive and extensive
family compound in the most desirable sections of Palm Beach... the valuations in the SOFC

were reasonable and below my estimate for the marketvalue of the property each year.
NYSCEF Doc. No. 1435. Moreover, Moens opines that " [ i ] f Mar-A - Lago was available for sale,

am confident that in short order, I would be in a position to produce a ready, willing andable
buyerwho would have interest in securing the property for their personal use as a residence, or
even, their own club." Id. at 29. Critically , Moens does not opine at what price he is
" confident he could find a buyer (although he opines separately , without relyingon any
objective evidence, that he believes that as of2023 the property is worth $ 1.51billion )

Itis well-settled that : " [w here the expert's ultimate assertions are speculative or unsupported by
any evidentiary foundation , however , the opinion should be given no probative force and is

insufficient to withstand summary judgment . Diaz v New York Downtown Hosp., 99 NY2d
542, 544 (2002) ; see also Gardner v Ethier, 173 AD2d 1002, 1003-4 ( 3d Dept 1991) ( the expert

22

Atoralargument, his domainofexpertisewas enlargedto nationwidestatus.

23 Inhis sworndeposition, whenasked "[ w ho were the dozen or so [ qualified] buyersthat youwere
referencinginyour report, LawrenceMoensreplied: could dream upanyone from ElonMuskto Bill
Gatesandeveryone inbetween. Kings, emperors, headsof state. Butwith net worths inthe multiple
billions. I don't knowhow manypeople in the world have a net worthofmorethan $ 10billion, but I
think it'squitea number. Thereare a lot." NYSCEFDoc. No. 1428 at 184-185. Obviously, this Court
cannotconsideran "expertaffidavit" that is basedon unexplainedand unsubstantiated dream[ s]
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affidavitis alsoinadmissiblebecauseit is conclusoryand the views areapparentlybasedto a

greatextentonhearsaystatementsfrom unspecifiedwitnessesaswell as uponspeculationson
thepartoftheexpert ) . Accordingly, defendants relianceon the Moensaffidavitis

unpersuasiveandcertainly insufficientto rebut OAG'sprimafacecase.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Defendants further imply that they may ignore the plain language of the 2002 Deed restrictions

because they would likely be able to use the Florida judicial system to get out of their contractual
requirements ; they further assert that because they may successfully breach their contract in the

future, they were not required to consider the restrictions of the 2002 Deed when valuing the
property NYSCEF Doc . 1292 at 48-51 . This argument is wholly without merit . At the time in

which the defendants submitted the SFCs , the restrictions were in effect, and any valuations

represented to third -parties must have incorporated those restrictions ; failure to do so is fraud.

Assets values that disregard applicable legal restrictions are by definition materially false and
misleading

Accordingly, OAG has demonstratedliability for the false valuation of Mar- a- Lago as appears in
the SFCs from 2014-2021.

Aberdeen

The Trump Organization owns a golf course located inAberdeen, Scotland ( Aberdeen ) . The

value assigned to Aberdeen was comprised of two parts : a value for the golf course and a value

for the development of the non-golf course property , the latter ofwhich is the focus here.

Developingany ofthe non-golf course property required that the local Scottish authorities

approve any proposed plans.

From2011-2014, Donald Trump's SFC reportedthat he had received outline planning

permission [ from local Scottish authorities] in December2008 for a residential village

consistingof950 holiday homes and 500 single family residences and 36 golf villas. NYSCEF
Doc. Nos. 769-776.

TheTrumpOrganizationhad outlineplanningpermission to builda total of 1,486homes.
Notwithstanding, the 2014-2018SFCsvaluationsof Aberdeenassumedthe TrumpOrganization

hadreceivedapprovalto build2,500 homes, despiteneverhavingreceivedsuchapproval.
NYSCEFDoc. Nos. 772-776, 907.

Additionally , the approval of the 950 holiday homes and 36 golf villas came with severe
restrictions on their use: they could be used solely as rental properties and could be rented for no
more than 12 weeks in any calendar year . NYSCEF Doc. No.908 at 13. The Trump
Organization submitted financial documentation to the local Scottish authorities representing that
these short-term rentals would not be profitable and therefore would not add any value to
Aberdeen. NYSCEF Doc. Nos. 909 at 36, 910 at 7. Consequently , the only profitable
development ofAberdeen would have been the 500 single family residences . In July 2017, non
party Ryden LLP, acting on behalf of the Trump Organization, prepared a development appraisal
for Aberdeen wherein it assessed the profit from developing 557 homes and estimated profits in
the range of 16,525,000- 18,546,000 . NYSCEF Doc. No. 1231 at 10.
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InMay2018, the TrumpOrganizationapplied to the AberdeenCity Councilto reducethe scope

ofthe developmentprojectto 550dwellings, consistingof 500 private residences, 50

leisure/ resortsunits, and zero holiday homes (havingdeterminedthey were notprofitable) .

NYSCEFDoc. No.911. InSeptember2019, the AberdeenCity Councilapprovedthe proposal

for a reductioninthe proposeddevelopment, but restrictedthe 50 leisure/ resortunits, as they had

the holidayhomes, to be occupiedona holiday lettingor fractionalownershipbasisonly and

for no other purposeswhatsoeverincludinguse as a permanentresidentialunit NYSCEF
Doc. No.907at 7 .

INDEX NO . 452564/2022

RECEIVED NYSCEF: 09/26/2023

Notwithstanding, the2019 SFC, finalized a monthafter the latestapproval, deriveda valuebased

ontheassumptionthat 2,035 privateresidentialhomes could be developed. Adjustingthe values
to reflectthe permissible500 privateresidencesreducesthe valueoftheAberdeenundeveloped
propertyas reflectedin the 2019 SFC by 164,196.704. NYSCEFDoc. No.777 at 16, 789at
Cells G561-619, 912.

Although defendants wholly fail to address Aberdeen in any of their three memos of law, in their

response to OAG's statement of material facts , they state that Defendants dispute the veracity of
the appraisal because President Trump , as a land developer , took optimistic views of potential

future value which is not contemplated in the appraisal , thereby undervaluing Trump Aberdeen .
NYSCEF . No. 1293 at 82-83 . For all the reasons discussed supra, this defense fails.

Accordingly, OAGhas demonstrated liability for the false valuation ofAberdeen as appears in
the from 2014-2019

US

DonaldTrump owns or leases a numberofgolf clubs across the UnitedStates and abroadthat

areincludedas assets on his SFCs. NYSCEFDoc. Nos. 769-779. The value for thesegolfclubs

isprovidedinthe aggregateinthe SFCs, althoughsupportingaccountingspreadsheetsevidence

the breakdownofthe valuesassigned to eachclub. NYSCEFDoc. Nos. 781-791.

The Trump BrandPremium

The evidence indicates that for the years 2013-2020 , the SFCs relied on values that included a
15% or 30% premium based on the Trump brand" for the following seven golf clubs: Trump
National Golf Course ( TNGC ) Jupiter , TNGC LA, TNGC Colts Neck, TNGC Philadelphia,

TNGC DC, TNGC Charlotte , and TNGC Hudson Valley . NYSCEF Doc . Nos. 783-790.

However, the SFCs for those years (and, indeed, all the years before this Court), also

contained express language stating: The goodwill attached to the Trump name has significant
value that has not been reflected in the preparation of this financial statement . NYSCEF Doc.
Nos. 769-779 (emphasis added). Accordingly , the SFCs " double dip," both purporting not to
include a brand premium while simultaneously including one of 15% or 30% .

Inopposition, defendants submit the affidavit of Eli Bartov, an accounting professor at New
York University, who distinguishes between overall brand value and brand value ascribed to
individual golfcourses. His point, ensconced innumerous lines of academic jargon, seems to be
that defendants said that they were eschewing the former and opting only for the latter.
NYSCEF Doc. No. 1378 at 14-15. This is a red herring and factually incorrect. The
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clearlystatethatthey do notincludea brandvalueforanyofthe propertiesincludedinthe SFCs;
indeed, theSFCsemphaticallydeclarethat [ t ] he goodwillattachedto the Trumpnamehas

significantfinancialvaluethathas notbeenreflectedin thepreparationofthisfinancial
statement NYSCEFDoc. Nos. 769-779(emphasisadded). PerhapsDonaldTrumpcouldhave
ascribeda brandvalue to golfcoursesthatheviewedas " special, buthe was obligatedto

disclosethoseexceptionswhenhe representedthat the SFCsdid notreflecthis brandvalue.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

TNGC Briarcliffand TNGC LA

ThevaluationsofTNGC Briarcliffand TNGCLA wereeachcomprisedofa value forthegolf

course and a valuefor the undevelopedland. As the Trump Organizationwas considering

donatinga conservationeasementover bothproperties, they hadbothpropertiesappraised.

AnApril2014 appraisalvaluedthe golfclub portionofTNGCBriarcliffat $16,500,000; later

thatsame year, DonaldTrumpvaluedthe golfclub portionofTNGC Briarcliffat $ 73,430,217,
aninflationofmorethan 300% , inhis SFC. NYSCEFDoc. Nos. 923 at 147; 785 at Row257

A 2015 appraisalvaluedthe golfclub portionofTNGCLA at $16,000,000as of December26,
2014 the2015 SFC valuedthe golfclubportionofTNGCLA at $56,615,895, aninflationof
morethan200% . NYSCEFDoc. Nos. 924 at 151; 785 atRow 386.

Inanattemptto rebut this strongshowingof fraud, defendantsargue that they werenot obligated

to usemarketvalue, but, instead, werepermittedto usethe " fixedassets approachto valuation,

pursuantto whichdefendantsmay value a propertybyaggregatingthe moneyspent to acquire
andmaintaina property. NYSCEFDoc. No. 1292. They furtherrely on the Bartovaffidavit,

whichstates, inwhollyconclusoryfashionthat: [ t] he assertionthat Usingfixedassets approach
doesnotpresentthe golfclubsat theirestimatedcurrentvaluebecausethe approachignores
marketconditionsandthe behaviorofinformedbuyersand sellers is unsubstantiatedandfalse.
NYSCEF . No. 1378 at 29.

Bartov is incorrect. Eachof the corresponding SFCs include representations that " [ a]ssets are
statedat their estimated current values NYSCEF Doc. Nos. 769-779.24 Accordingly, itis

false and misleading to use a fixed-assets evaluation, which is completely different. The price

for which you purchase property is not necessarily the price for whichyou can sell it. The latter,
not the former, matters to lenders who want adequate collateral.

The Membership Liabilities

As part ofthe purchase of several of the golf club properties , Donald Trump agreed to assume
the obligation to pay back refundable non- interest-bearing long-term membership deposits .
However , notwithstanding that these liabilities must be satisfied in the future , the SFCs from
2012-2021 value them at $ 0 . NYSCEF Doc . Nos . 769-779 . This is false ; they are a liability in
the millions of dollars .

24 Intheir responseto OAG's statement ofmaterial facts, defendants concede that GAAP defines
EstimatedCurrent Value as the amount at which the item could be exchanged between a buyer and
seller, eachofwhom is well informed and willing, and neither ofwhom is compelled to buy or sell.
NYSCEF No.1293 at 17.
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However, the SFCsall state: The fact that Mr.Trumpwillhave the use of these funds for that

periodwithoutcost and that the sourceofrepaymentwill most likelybe a replacement

membershiphas led him to value this liability at zero. See e.g., NYCSCEFDoc. No.772.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Althoughitwas false to reportthe membership liabilities as $0 , itwas not, under the

circumstances, misleading, as the SFCs state that the reason for so doing. Accordingly, OAG

cannot prevailon liability as a resultofthe failure to report the membershipliabilities.

Yet,as discussedsupra, OAG has demonstrated liability for submitting fraudulent SFCs in 2014
2020that falsely value the aforementionedUS GolfClubs based on undisclosedbrandpremiums
andfailure to report current values.

VornadoPartnershipProperties

DonaldTrumphas a 30% limitedpartnership interestwith non-partyVornado Realty Trust in

entitiesthat ownoffice buildings in New York City (at 1290 Avenueof the Americas, hereinafter

" 1290 AOA ) and San Franciscoat 555 CaliforniaStreet.

Cash/LiquidClassification

DonaldTrump's30% limitedpartnershipstake does notpermithimto use or withdrawfunds
heldbythepartnerships. NYSCEFDoc. Nos. 916, 917. Notwithstanding, DonaldTrumpand

histrusteesclassifiedhis 30% interestintheVornadopartnershipas a liquid/ cashassetonhis

fortheyears2013-2021. NYSCEFDoc. No.771-779. This was eventhoughit is
undisputed by defendantsthatDonaldTrumpdoesnothave the rightto useor withdraw

[ these] funds. NYSCEFDoc. No. 1293at ¶387-388.

Defendantsassertthat [ e ven ifthe cashheld in the partnershipwas misclassifiedand should

havebeenreportedelsewhereon the as an asset (e.g., inthe valueofthe partnership

interest) , it wouldnothave inflatedthe totalvalue ofcashor PresidentTrump's networth
reportedonthe SOFCs." NYSCEFDoc No.1292 at39.

This argument does not hold any water . Put simply , it was false and misleading for defendants
to indicate that it had access to between $ 14,221,800 and $93,126,589 in liquid assets ,
sometimes nearly a third of the total cash it claimed , when in fact those assets were completely
illiquid. NYSCEF Doc . No. 1293 403.

The Appraisals

Cushman & Wakefield appraised the value of 1290 AOA at $2 billion as of November 1 , 2012,

and $ 2.3 billion as ofNovember 1, 2016. NYSCEF Doc. No. 919 at 5-6.

However, Donald Trump's 2014 SFC calculated his 30% share based on a purported value of
$3,078,338,462; his 2015 SFC was based on a purportedvalue of$2,985,819,936; and his 2016
SFC was basedon a purported value of $3,055,000,000. NYSCEF Doc . Nos. 784 at Rows 709
715, 785 at Rows 748-755, 785 at Rows 779-784. This resulted in overvaluations ofDonald
Trump's 30% interest in 1290AOA ofbetween $205-$233 milliondollars for thoseyears.

452564/2022 PEOPLE OF THE STATEOF NEW YORK, BY LETITIAJAMES, ATTORNEY
GENERALOF THE STATEOF NEW YORKvs.TRUMP, DONALD J.ETAL
Motion Nos. 026, 027, 028

30 35

Page 30 of35

4-79



NYSCEF DOC . NO . 1531

CBRE appraised 1290AOA and determined its value at $2 billion as of October 7 , 2021.

NYSCEFDoc. No. 947. Nonetheless, the 2021 SFC was calculated based upon a purported

valueof$2,574,813,800, an overvaluation ofDonald Trump's 30% share by $172 million
dollars. NYSCEF Doc. No. 791at Row918.

The instant motions do not task this Court with determining which appraisals are the most

accurate, which would present issues offact.25 Rather , time and time again, the Court is not

comparing one appraisal to another ; it is comparing an independent professional appraisal to a

pie-in-the-sky dream of concocted potential.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

Accordingly, OAGhas demonstratedliability for submitting fraudulent SFCs overvaluing

Donald Trump's interest in the Vornado partnership in2014-2016 and 2021.

Licensing Deals

Each ofDonald Trump's SFCs from 2011-2021 has an asset category entitled Real Estate

Licensing Deals, which the SFC represents is value derived from associations with others for

the purpose ofdeveloping and managing properties and the cash flow that is expected to be
derived from these associations as their potential is realized NYSCEF Doc . Nos . 769-779 .

The further state that i n preparing [ these] assessment [ s ] , Mr. Trump and his

management considered only situations which have evolved to the point where signed

arrangements with the other parties exist and fees and other compensation which he will earn are
reasonably quantifiable ." Id.

Despite this express language , the SFCs from 2014-2018 and 2020-2021 include valuations of

intra-organization deals , all between entities under the Trump Organization umbrella , in this
category of assets . NYSCEF Doc . Nos . 1014, 1018, 1019, 1021, 1023 , 1024, 1062, 1063, 1064.

Itwas flatly false and misleading to include values of deals between Trump Organization entities
while expressly representing in the SFCs that such assets included only valuations derived from

association with others ." Improperly including these intra-organization deals resulted inan
overvaluation of up to $224 million in 2014, $110 million in2015 , $ 120 million in 2016, $113

million in2017, $ 115 million in 2018, $97 million in 2020, and $ 106 million in2021. Id.

hasdemonstratedliabilityfor the false and misleadingvaluationof intra-company
licensingdeals on the SFCs from 2014-2018and2020-2021.

The Other Loans

has established that defendants submitted false SFCs after July 13, 2014, pursuant to their
other loancommitments . Defendants submitted SFCs to Deutsche Bank as part of their

contractual obligations arising out of three different loans : (1) a Chicago Loan, undertaken by

401North Wabash Venture LLC; (2) a Doral Loan, undertaken by Trump Endeavor LLC; and
(3) anOld Post Office Loan, undertaken by Trump Old Post Office LLC. Defendants certified

the accuracy of these SFCs to Deutsche Bank for the years 2014-2019 and 202126 as part oftheir

25 Nor isthis Court asked to determine Donald Trump's total wealth .

Thegap for2020 mayhave been due to the COVID- 19 pandemic.

452564/2022PEOPLEOFTHESTATEOFNEWYORK, BYLETITIAJAMES, ATTORNEY

GENERALOFTHESTATEOF NEWYORKvs.TRUMP, DONALDJ.ETAL
MotionNos. 026, 027, 028

31 of 35

Page 31of35

4-80



NYSCEF DOC . NO . 1531

contractual obligations . NYSCEF Doc . Nos. 1097 , 1098, 1099, 1100, 1102 , 1104, 1106, 1124,

1126, 1155 , 1156, 1157

INDEX NO. 452564/2022

RECEIVED NYSCEF: 09/26/2023

The IndividualDefendants

has demonstrated liability on behalf of all the named individual defendants : ( 1) Donald

Trump , as each and every SFC was issued on behalf of Donald J. Trump ; (2) Donald Trump ,
Jr., who , along with Allen Weisselberg , certified the accuracy of the SFCs for 2016-2020 , and

who singlehandedly certified the accuracy of the 2021 SFC (NYSCEF Docs. No. 808-813) ; (3)

Eric Trump , who is the listed source for the Seven Springs valuation in 2014,27 and who signed
several guarantor compliance certificates in2020 and 2021 for Donald J. Trump (NYSCEF Doc .

No. 802) (4 ) Allen Weisselberg , who certified the accuracy of the SFCs from 2014-2021

(NYSCEF Doc. Nos . 806-812 ) ; (5) and Jeffrey McConney , who led the process of preparing all
the since the 1990s28 (NYSCEF Doc . No. 822 at 52-68) .

TheEntityDefendants

Itis settled law that " [ a] parent corporation will not be held liable for the torts or obligations of a

subsidiary unless it can be shown that the parent exercised complete dominion and control over

the subsidiary Potash v Port Auth ofNew York & New Jersey , 279 AD2d 562, 562 (2d Dept

2001) ( emphasis added ). Here, it is undisputed that Donald Trump, through one corporate form
oranother, exercised complete control over the umbrella of entities operating in furtherance of,
or on behalfof the Trump Organization .

Defendantsdo notdispute thatDJT HoldingsLLCand DJTHoldingsManagingMemberLLC

areentitiesthatsit at the topofthe TrumpOrganization'sorganizationalchartandtogetherown
manyofthe Trump-affiliatedentitiesthat comprisethe TrumpOrganization. DJTHoldings

ManagingMemberLLCowns 100% ofthe Trump Organizationand DJT HoldingsLLCowns
100% oftheTrumpOrganizationLLC. NYSCEFDoc. Nos. 4 , 819 at .

Accordingly , OAG has established liability on behalfofall the named entity defendants : ( 1) The
Trump Organization Inc., the Trump Organization LLC, DJT Holdings LLC, and DJT

Holdings Managing Member LLC, as each participated in the preparation, submission and
certification ofthe SFCs after July 13, 2014 through the acts of the individual defendants as

described supra (2) the DJT Revocable Trust , as both Donald Trump Jr. and Allen

Weisselberg certified the accuracy of the 2016-2019 SFCs in their capacities as Trustee , the

Donald J. Trump Revocable Trust dated April 7, 2014, as amended (NYSCEF Doc . No.808) ;
(3) Trump Endeavor LLC, which was the borrower on the Doral Loan, for which SFCs were

submitted after July 13, 2014; (4) 401 North Wabash Venture LLC, which was the borrower

on a loan for Trump Chicago, under which SFCs were required to be (and were) submitted

27 EricTrump alsoreaffirmedthe SFCs accuracyonJuly 9 , 2019. NYSCEFDoc. Nos. 782 at Row679,
783 atRows638-40, 784 at Row 660, 1183.

Jeffrey McConney acknowledged his personal role in preparing supporting data for Donald Trump's
beginning in 2011, testifying that: I assemble the documentation and that he would send both

supporting data spreadsheets and backup documentation to the accountants. He further concededthat the
supporting data spreadsheets were referred to as Jeff's supporting data or " supporting schedule.
NYSCEF Doc. No. 822 at 40, 67-68, 212, 294.
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afterJuly 13, 2014; ( 5) TrumpOldPostOfficeLLC, as itwas the borroweronthe Old Post
Office loan, underwhichSFCs wererequiredto be (and were) submittedafterJuly 13, 2014;

andSevenSpringsLLC, the borrowingentity (as describedsupra) under whichSFCswere

requiredto be (and were) submittedafterJuly 13, 2014.

INDEX NO . 452564/2022

RECEIVED NYSCEF : 09/26/2023

InjunctiveRelief

has prevailedon liabilityon itsfirst causeofactionpursuantto ExecutiveLaw 63( 12) as

againstalldefendants: DonaldJ. Trump; DonaldTrump, Jr.;EricTrump; AllenWeisselberg;
JeffreyMcConney; the DJTRevocableTrust; the TrumpOrganizationInc; the Trump

OrganizationLLC; DJTHoldingsLLC; DJTHoldingsManagingMemberLLC Trump

Endeavor12 LLC; 401NorthWabashVentureLLC; TrumpOld PostOfficeLLC; 40 Wall
StreetLLC and Seven SpringsLLC.

Ifliabilityis establishedunderExecutiveLaw 63( 12) , the statute itselfprovidesthatthe

attorneygeneralmay obtain an order enjoiningthe continuanceof such businessactivityor of

any fraudulentor illegalacts and, in anappropriatecase, cancellingany certificatefiled under
andbyvirtueoftheprovisionsof sectionone hundredthirty ofthe generalbusinesslaw

he Attorney General may obtain permanent injunctive reliefunder Executive Law

63( 12) upon a showing of a reasonable likelihood of a continuing violation based upon the
totality ofthe circumstances . " People v Greenberg , 27 NY3d at 496-97 (further stating [ t his is

not a run of the mill action for an injunction , but rather one authorized by remedial legislation ,

brought by the Attorney -General on behalf of the People ofthe State and for the purposes of

preventing fraud and defeating exploitation ) ( internal citations omitted ).

Having found , at the commencement of the action , that OAG had preliminarily demonstrated

defendants propensity to engage in persistent fraud this Court appointed the Hon. Barbara S.

Jones (ret.) as an independent monitor to ensure there is no further fraud or illegality that
violates 63(12) pending the final disposition of this action ." NYSCEF Doc . No. 194. On

August 3, 2023 , Judge Jones reported as follows :

ince my appointment I have reviewed material financial and

accounting information submitted by the Trump Organization . As

part ofmy review, I have made preliminary observations regarding
certain current financial disclosures with respect to the Trump
Organization's reporting of financial information. Specifically , I

have observed that information regarding certain material
liabilities provided to lenders such as intercompany loans
between or among Trust entities and Donald J. Trump, certain of

the Trust's contingent liabilities, as well as refundable golf club

membership deposits has been incomplete . The Trust also has

not consistently provided all required annual and quarterly
certifications attesting to the accuracy of certain financial
statements.
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Inaddition, annual audited financial statements for certain entities,

prepared by an external accounting firm, list depreciation

expenses . However, interim internally prepared financial

statements provided to third parties for these same entities

inconsistently report depreciation expenses.

INDEX NO. 452564/2022

RECEIVED NYSCEF: 09/26/2023

NYSCEF Doc. No. 647. Even with a preliminary injunction inplace, and with an independent
monitor overseeing their compliance , defendants have continued to disseminate false and

misleading information while conducting business. This ongoing flouting of this Court's prior
order, combined with the persistent nature of the false SFCs year after year, have demonstrated

the necessity of canceling the certificates filed under GBL 130, as the statute provides . People
Northern Leasing, 70 Misc 3d 256, 279-80 (Sup Ct, NY County 2020) (denying a trial on the

petition and ordering the LLC respondents to dissolve upon a finding ofpersistent fraud under
Executive Law 63( 12)) .

Having prevailed on liability on a standalone Executive Law 63( 12) cause ofaction, the

Attorney General is entitled to the first two prayers for relief sought in her complaint : (1)

canceling any certificate filed under and by virtue of the provisions ofNew York General

Business Law 130 for all the entity defendants found liable, as well as any other entity

controlled or beneficially owned by the individual defendants found liable herein, which and
who participated in or benefitted from the foregoing fraudulent schemes ; and (2) appointing an

independent monitor to oversee compliance , financial reporting, valuations , and disclosures to

lenders, insurers, and tax authorities at the Trump Organization . NYSCEF Doc . No. 1 at 213.

RemainingIssuesto be DeterminedatTrial

Anythingpresentedin the parties movingpapersthat this Courthas notruleduponinthis

Decisionand Order, includingdeterminationson liabilityfor the secondthroughseventhcauses

ofaction, theamountofdisgorgementofprofitsto whichOAGis entitled, and determinationson

thethirdthroughninthprayersfor reliefsoughtby OAGin itscomplaint, presentsdisputed
issuesoffactthat shallproceedto trial.
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Forthe reasonsstatedherein, it is hereby

ORDERED that defendants motion for summaryjudgment is denied; and it is further

ORDERED that plaintiff's motion for sanctions is granted in part, to the extent of sanctioning

Michael Madaio , Esq. (Habba Madaio & Associates , LLP), Clifford S. Robert , Esq (Robert &
Robert PLLC), Michael Farina Esq (Robert & Robert PLLC) , Christopher M. Kise, Esq.,

( admitted pro hac vice) (Continental PLLC) , and Armen Morian (Morian Law PLLC) in the

amount of $7,500 each, to be paid to the Lawyer's Fund for Client Protection of the State of New

York no later than 30 days from the date of this Decision and Order ; and it is further

ORDERED that plaintiff's motion for partial summary judgment on its first cause of action is
granted inpart, to the extent of finding defendants Donald J. Trump , Donald Trump , Jr., Eric

Trump Allen Weisselberg , Jeffrey McConney , the DJT Revocable Trust , the Trump

Organization Inc, the Trump Organization LLC, DJT Holdings LLC, DJT Holdings Managing
Member LLC, Trump Endeavor 12 LLC, 401 North Wabash Venture LLC, Trump Old Post

Office LLC, 40 Wall Street LLC, and Seven Springs LLC to be liable as a matter of law for

persistent violations of Executive Law 63 (12) ; and it is further

ORDEREDthatany certificatesfiled underand byvirtue of GBL 130by anyoftheentity

defendantsor byany otherentitycontrolledor beneficiallyownedbyDonaldJ. Trump, Donald

Trump, Jr., EricTrump, AllenWeisselberg, andJeffreyMcConneyare canceled; and it is further

ORDEREDthatwithin 10days ofthe date ofthis order, the parties are directedto recommend

the namesofno morethan three potential independentreceivers to managethe dissolutionofthe
canceledLLCs; andit is further

ORDERED that the Hon. Barbara S. Jones (ret.) shall continue to serve as an independent
monitor ofthe Trump Organization until further Court order ; and it is further

ORDEREDthat the Clerk shall enter judgment accordingly.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PRECISION AUTOMATION, INC., a )
Washington corporation; and )
TIGERSTOP, LLC, an Oregon )
corporation, )

)
Plaintiffs, ) No. CV-07-707-AC

)
vs. ) March 30, 2010

)
TECHNICAL SERVICES, INC., an ) Portland, Oregon
Iowa corporation, )

)
Defendant. )

------------------------------ )
PRECISION AUTOMATION, INC., a )
Washington corporation; and )
TIGERSTOP, LLC, an Oregon )
corporation, )

)
Plaintiffs, )

)
vs. ) No. CV-09-975-AC

)
TECHNICAL SERVICES, INC., an )
Iowa corporation, )

)
Defendant. )

------------------------------

TELEPHONIC STATUS CONFERENCE

TRANSCRIPT OF PROCEEDINGS

BEFORE THE HONORABLE JOHN V. ACOSTA

UNITED STATES DISTRICT COURT MAGISTRATE JUDGE
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APPEARANCES

FOR THE PLAINTIFF: Peter E. Heuser
Shawn J. Kolitch
Kolisch Hartwell, PC
520 S. W. Yamhill Street
Suite 200
Portland, OR 97204

FOR THE DEFENDANT: R. Scott Johnson
Bradley J. Powers
McKee Voorhees & Sease, PLC
801 Grand Avenue
Suite 3200
Des Moines, IA 50309

COURT REPORTER: Nancy M. Walker, CSR, RMR, CRR
United States District Courthouse
1000 S. W. Third Avenue, Room 301
Portland, OR 97204
(503) 326-8186

Proceedings recorded stenographically,
computer-aided transcription
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P R O C E E D I N G S

THE COURT: Good morning. We are on the record

in two cases that are related, 07-707 and 09-975.

First, to be clear, for the plaintiffs in those

cases, Mr. Heuser and Mr. Kolitch, I have you both,

correct?

MR. KOLITCH: Yes, Your Honor.

MR. HEUSER: Yes.

THE COURT: And for the defendants in those

cases, I have Mr. Johnson and Mr. Powers, correct?

MR. JOHNSON: That's correct, Your Honor.

Mr. Powers I believe is only admitted in the

second case, the most recently filed one.

THE COURT: All right. I thought he was admitted

in the 07 case as well, but no matter, because he's a

member or an associate with your firm, correct,

Mr. Johnson?

MR. JOHNSON: Yes, yes.

THE COURT: Let me explain the purpose for this

status conference; and let me say at the outset that the

primary, if not sole purpose of the status conference is

for the Court to make observations to counsel of record

and not to require a response or require anyone to

explain anything in any way.

When the 07 case first began -- and I believe it
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was at the second hearing we had in that case -- I made

an observation to counsel that if at any time I believed

this case was turning into a struggle between the two

sides to litigate each other into the Stone Age, I was

not going to be happy with that development.

In the 09 case, which is related -- same lawyers,

same parties, virtually the same technology issues in

dispute -- I recently saw that the defendants had filed a

motion to disqualify plaintiffs' counsel. When I saw

that come into the electronic docket, I looked back at

the course of these two cases, and I will tell you -- and

I want to be clear about this. I am not expressing an

opinion about the merits of that motion, nor am I

expressing any opinion at this time with respect to the

plaintiffs' motion to consolidate these two cases. I'll

rule on that, both motions, when they are fully briefed

and argued.

But in looking at the timing of that motion, I

will tell you straight out that I was troubled by the

fact that it happened to be filed 24 days after the

plaintiffs moved to consolidate these two cases, when the

timeline makes very clear that the alleged admission upon

which the disqualification motion relies was made by

Mr. Dick two and a half -- or a year and a half ago in

his deposition, and Mr. Johnson's duty of candor letter
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was sent almost a year ago, and no action was taken by

the defendants until this motion to consolidate.

I mention this because I am concerned about the

tone that this case has acquired and the fact that if not

the lawyers involved, the litigants, the parties, have

given marching orders to their respective counsel to

scorch the earth on the way to a final resolution.

I will tell you that the parties are entitled to

their day in court, and I will give them that at every

opportunity, and I will consider and rule on motions that

are filed.

But I'm just going to be plainspoken about this

next issue: If I conclude that the motion to disqualify,

which requires proof by clear and convincing evidence of

an intent to deceive, if I find that that motion was

filed for purposes of procedural or tactical advantage,

there will be consequences. I will not preside over a

case in which the lawyers throw sanction motions around

at each other for the purpose of gaining some advantage,

including to wear down the other side by time or money.

Share that with your respective clients.

And I expect, Mr. Johnson and Mr. Powers, that

you will relay my comments to Ms. O'Connor when you next

speak with her about the status of this case.

That is all I had to say. I don't intend anyone
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to respond. There's no need for it. I'm not making any

accusations. I am not requiring anyone to provide any

sort of response. I am just expressing my observations

about this case so that all counsel of record are fully

informed about the Court's views with respect to the

direction this case might be taking, if indeed it has not

already taken that direction. And you may, now informed,

proceed as you deem appropriate.

That is all I had. And I thank you for being

available this morning.

THE ATTORNEYS: Thank you, Your Honor.

THE COURT: Bye-bye.

(Proceedings concluded.)
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I certify, by signing below, that the

foregoing is a correct transcript of the record

of proceedings in the above-titled cause. A

transcript without an original signature or

conformed signature is not certified.

/s/ Nancy M. Walker 3-30-10
______________________________ _______________
NANCY M. WALKER, CSR, RMR, CRR DATE
Official Court Reporter
Oregon CSR No. 90-0091
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United States Court of Appeals,
Eleventh Circuit.

Christine SAHYERS, on behalf of herself and oth-
ers similarly situated, Plaintiff-Appel-

lant-Cross-Appellee,
v.

PRUGH, HOLLIDAY & KARATINOS, P.L., a
Florida Limited Liability Corporation, Timothy F.

Prugh, James W. Holliday, II, Defendants-Ap-
pellees,

Theodore E. Karatinos, Defendant-Ap-
pellee-Cross-Appellant.

No. 08-10848.

March 3, 2009.

Background: Employee brought action against em-
ployer alleging violation of the overtime provisions
of the Fair Labor Standards Act (FLSA). Following
employee's acceptance of employer's offer of judg-
ment, the United States District Court for the
Middle District of Florida, No.
07-00052-CV-T-30-MAP,James S. Moody, Jr., J.,
denied employee's request for attorney fees and
costs. Employee appealed.

Holding: The Court of Appeals, Edmondson, Chief
Judge, held that district court did not abuse its dis-
cretion by determining that the reasonable attorney
fee and cost award was zero.

Affirmed.
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*1242 Ryan David Barack, Kwall, Showers &
Barack, P.A., Clearwater, FL, for Sahyers.

Thomas M. Gonzalez, Jennifer L. Watson,
Thompson, Sizemore, Gonzalez & *1243 Hearing,
P.A., Tampa, FL, Nicholas E. Karatinos, Lutz, FL,
for Defendants-Appellees.

Sam J. Smith, Burr & Smith, LLP, Tampa, FL, for
Amicus Curiae.

Appeals from the United States District Court for
the Middle District of Florida.

Before EDMONDSON, Chief Judge, TJOFLAT,
Circuit Judge, and RYSKAMP, FN* District Judge.

FN* Honorable Kenneth L. Ryskamp,
United States District Judge for the South-
ern District of Florida, sitting by designa-
tion.

EDMONDSON, Chief Judge:

This appeal is about the power of a district court to
supervise the work of the lawyers who practice be-
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fore it. Christine Sahyers (Plaintiff) appeals a dis-
trict court order denying her request for attorney's
fees and costs in her lawsuit under the Fair Labor
Standards Act (FLSA), 29 U.S.C. §§ 201-219. We
affirm the order.

Background

Plaintiff worked as a paralegal at the law firm
Prugh, Holliday & Karatinos, P.L. After she left the
firm, she retained her own lawyer. Then she sued
Prugh, Holliday & Karatinos, P.L. and its named
partners (Defendants) for alleged violations of the
overtime provisions of the FLSA; she claimed that
she was not paid appropriately-at a rate at least 1.5
times her straight-time rate-for hours worked in ex-
cess of 40 per workweek. Before filing the suit,
Plaintiff made no written demand for payment on
Defendants; and her lawyer-before filing the com-
plaint-made no attempt to inform Defendants of her
claim or to collect any of the allegedly outstanding
sums from them. Plaintiff had instructed her lawyer
just to file suit, which he did. Defendants timely
answered the complaint and denied all liability.

The complaint set forth only a generic request for
damages: no specific dollar amount was demanded.
So Defendants served discovery on Plaintiff that
asked her to disclose the total number of overtime
hours she allegedly worked without sufficient pay
and all evidence supporting that calculation.
Plaintiff, however, objected to those requests and
repeated that she worked in excess of 40 hours per
workweek and wanted payment for it. Defendants
also engaged in settlement discussions. But those
talks proved unhelpful, as Plaintiff asked for signi-
ficant money damagesFN1 without offering proof
of the amount Defendants actually owed to her.

FN1. The parties dispute the amount of
Plaintiff's lowest settlement demand. De-
fendants contend that it was $35,000, while
Plaintiff believes it was around $25,000. In

either case, the demand was far in excess
of the final settlement amount.

Sometime after discovery closed, Defendants
tendered an offer of judgment under Federal Rule
of Civil Procedure 68 for $3,500 plus any attorney's
fees and costs to which the district court determined
Plaintiff was entitled. Defendants denied all liabil-
ity in the Rule 68 offer.FN2 Plaintiff accepted the
Rule 68 offer. The district court entered judgment
in favor of Plaintiff and afforded her an opportunity
to file a motion for attorney's fees and costs.

FN2. The Rule 68 offer contained this lan-
guage: “This Offer does not in any way act
as an admission of liability or wrongdoing
on the part of the Defendants. Likewise,
the Plaintiff's acceptance of this Offer does
not in any way act as an admission of liab-
ility or wrongdoing on the part of the De-
fendants.”

Plaintiff, through her lawyer, timely moved for her
litigation expenses. She asked the district court to
award her $13,800 in attorney's fees and $1,840.70
in costs. Defendants objected.

*1244 On its own initiative, the district court
scheduled oral argument on the issue. At that hear-
ing, the district court asked Plaintiff's lawyer,
among other things, to respond to Defendants' con-
tention that he afforded Defendants no notice of
Plaintiff's claim before filing suit. Plaintiff's lawyer
admitted that the allegation was true. The lawyer's
sole explanation was that he was only following the
instructions of his client. After reviewing the
parties' briefs and hearing oral argument (allowing
the district court to interrogate Plaintiff's lawyer
and to observe his demeanor), the district court
concluded that Plaintiff had prevailed in the civil
action. But the district court denied attorney's fees
and costs. The district court wrote that “there are
some cases in which a reasonable fee is no fee” and
found that this case was such a case. This appeal
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followed.

Standard of Review

[1] We review the issuance of sanctions and the
denial of a request for attorney's fees and costs for
abuse of discretion. Mut. Serv. Ins. Co. v. Frit In-
dus., Inc., 358 F.3d 1312, 1326 (11th Cir.2004);
Johnson v. Florida, 348 F.3d 1334, 1350 (11th
Cir.2003).

Discussion

In general, a prevailing FLSA plaintiff is entitled to
an award of some reasonable attorney's fees and
costs. 29 U.S.C. § 216(b); Dale v. Comcast Corp.,
498 F.3d 1216, 1223 n. 12 (11th Cir.2007); Kreager
v. Solomon & Flanagan, P.A., 775 F.2d 1541, 1542
(11th Cir.1985). But the district court treated this
case as an exception to that rule by finding that a
reasonable fee and cost award here was zero. The
district court, in substance, based this exception on
its inherent powers to supervise the conduct of the
lawyers who come before it and to keep in proper
condition the legal community of which the courts
are a leading part. Plaintiff criticizes this decision
as an abuse of discretion. We disagree.FN3

FN3. We will assume for the sake of dis-
cussion that Plaintiff is a prevailing party.

[2] That federal courts are accorded certain inherent
powers is well-established. Chambers v. NASCO,
Inc., 501 U.S. 32, 111 S.Ct. 2123, 2132, 115
L.Ed.2d 27 (1991). Those powers are not governed
by rule or by statute, “but by the control necessarily
vested in courts to manage their own affairs so as to
achieve the orderly and expeditious disposition of
cases.” Link v. Wabash R.R. Co., 370 U.S. 626, 82
S.Ct. 1386, 1389, 8 L.Ed.2d 734 (1962). Because of
the potency of those powers, they must be
“exercised with restraint and discretion.” Cham-
bers, 111 S.Ct. at 2132.

[3][4] A federal court may wield its inherent
powers over the lawyers who practice before it.
This control derives from a lawyer's role as an of-
ficer of the court.FN4 Theard v. United States, 354
U.S. 278, 77 S.Ct. 1274, 1276, 1 L.Ed.2d 1342
(1957). It encompasses, among other things, the au-
thority to police lawyer conduct and to guard and to
promote civility and collegiality among the mem-
bers of its bar.FN5 See, e.g., *1245Chambers, 111
S.Ct. at 2132 (“[A] federal court has the power to
control admission to its bar and to discipline attor-
neys who appear before it.”); In re Finkelstein, 901
F.2d 1560, 1564 (11th Cir.1990) (court has power
to supervise professional conduct of lawyers who
practice before it).

FN4. As Justice Cardozo (then-Chief
Judge of the New York Court of Appeals)
once observed: “Membership in the bar is
a privilege burdened with conditions. [A
lawyer is] received into that ancient fel-
lowship for something more than private
gain. He [becomes] an officer of the court,
and, like the court itself, an instrument or
agency to advance the ends of justice.”
People ex rel. Karlin v. Culkin, 248 N.Y.
465, 470-71, 162 N.E. 487 (1928).

FN5. We believe and defend the idea that
maintaining a bar that promotes civility
and collegiality is in the public interest and
greatly advances judicial efficiency: better
“to secure the just, speedy and inexpensive
determination of every action and proceed-
ing,” as Rule 1 demands. For background,
see Fed.R.Civ.P. 1.

[5][6] In exercising its powers, a court need not free
a client from the acts of his lawyer, especially when
the client is aware of or directs those acts. See Jo-
chum v. Schmidt, 570 F.2d 1229, 1232 n. 5 (5th
Cir.1978) ( “[F]ailing to impose sanctions [ ]
merely because the plaintiff should not be penalized
for the omissions of his own attorney would be vis-
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iting the sins of the plaintiff's lawyer on the defend-
ant.”) (internal quotation marks omitted); Anderson
v. United Parcel Serv., 915 F.2d 313, 316 (7th
Cir.1990) (“There is no injustice in holding a client
responsible for acts of his attorney of which he is
aware.”). A court, therefore, may deny an award of
litigation expenses to which a client is otherwise
entitled. See Litton Sys., Inc. v. Am. Tel. & Tel. Co.,
700 F.2d 785, 827-28 (2d Cir.1983).

[7][8] The district court's inherent powers support
its decision here. FN6 Defendants are lawyers and
their law firm. And the lawyer for Plaintiff made
absolutely no effort-no phone call; no email; no let-
ter-to inform them of Plaintiff's impending claim
much less to resolve this dispute before filing suit.
Plaintiff's lawyer slavishly followed his client's in-
structions and-without a word to Defendants in ad-
vance-just sued his fellow lawyers.FN7 As the dis-
trict court saw it, this conscious disregard for law-
yer-to-lawyer collegiality and civility caused
(among other things) the judiciary to waste signific-
ant time and resources on unnecessary litigation
and stood in stark contrast to the behavior expected
of an officer of the court. FN8 The district court re-
fused to reward-and thereby to encourage-uncivil
conduct by awarding Plaintiff attorney's fees or
costs. *1246 Given the district court's power of
oversight for the bar, we cannot say that this de-
cision was outside of the bounds of the district
court's discretion.FN9

FN6. Congress was aware of the inherent
powers of a federal court when enacting
the FLSA. Miles v. Apex Marine Corp.,
498 U.S. 19, 111 S.Ct. 317, 325, 112
L.Ed.2d 275 (1990) (“We assume that
Congress is aware of existing law when it
passes legislation.”). And at least in the ab-
sence of very clear words from Congress,
we do not presume that a statute super-
sedes the customary powers of a court to
govern the practice of lawyers in litigation
before it.

FN7. This explanation counts for little: a
lawyer's duties as a member of the bar-an
officer of the court-are generally greater
than a lawyer's duties to the client. See
Malautea v. Suzuki Motor Co., 987 F.2d
1536, 1546 (11th Cir.1993) (“An attorney's
duty to a client can never outweigh his or
her responsibility to see that our system of
justice functions smoothly. This concept is
as old as common law jurisprudence it-
self.”); Thomas v. Tenneco Packaging Co.,
293 F.3d 1306, 1327 (11th Cir.2002)
(“Independent judgment is an essential in-
gredient of good lawyering, since attorneys
have duties not only to their clients, but
also, as officers of the court, to the system
of justice as a whole.”) (internal quotation
marks omitted). Plaintiff's lawyer showed
little concern for the district court's time
and energy and no courtesy to his fellow
lawyers.

FN8. The customs of professional courtesy
were important to the district court. In its
written order, the district court used these
words: “This Court is not ruling that a pre-
suit letter is always required, but in this
case, the Plaintiff's lawyer did not even
make a phone call to try to resolve the is-
sue before filing suit. The Defendant is a
law firm. Prior to filing suit in this local
area, it is still reasonable to pick up the
phone and call another lawyer so it won't
be necessary to file suit. The defense
proffered by Plaintiff's lawyer for not do-
ing so is that his client instructed him to
file suit first and ask questions later ....
[T]he Court reminds him that the lawyer is
the officer of the Court, not the client. This
[C]ourt will not permit lawyers to file un-
necessary litigation and palm it off on their
clients.”

FN9. We have said that a court may not
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sanction a lawyer under its inherent powers
absent a showing “that the lawyer's con-
duct constituted or was tantamount to bad
faith.” Thomas, 293 F.3d at 1320 (internal
quotation marks omitted). We have as-
sumed that awarding no attorney's fees and
costs constitutes some informal sanction.
Nevertheless, even if bad faith is required,
we conclude that the conscious indiffer-
ence to lawyer-to-lawyer collegiality and
civility exhibited by Plaintiff's lawyer (per
his client's request) amounted to harassing
Defendants' lawyers by causing them un-
necessary trouble and expense and satis-
fied the bad-faith standard.

We strongly caution against inferring too much
from our decision today. These kinds of decisions
are fact-intensive. We put aside cases in which law-
yers are not parties. We do not say that pre-suit no-
tice is usually required or even often required under
the FLSA to receive an award of attorney's fees or
costs. Nor do we now recommend that courts use
their inherent powers to deny prevailing parties at-
torney's fees or costs. We declare no judicial duty.
We create no presumptions. We conclude only that
the district court did not abuse its discretion in de-
clining to award some attorney's fees and costs
based on the facts of this case.

Conclusion

We affirm the order of the district court.

AFFIRMED.

C.A.11 (Fla.),2009.
Sahyers v. Prugh, Holliday & Karatinos, P.L.
560 F.3d 1241, 157 Lab.Cas. P 35,547, 14 Wage &
Hour Cas.2d (BNA) 1000, 21 Fla. L. Weekly Fed.
C 1580
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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF OREGON 
 

MEDFORD DIVISION 
 
 
 
JERRY SMITH, 
            Civ. No. 1:17-cv-00931-CL 

Plaintiff,                
                   ORDER 

  v.  
                       

CITY OF MEDFORD,  
            
   Defendant. 
_______________________________________  
 
CLARKE, Magistrate Judge. 
 
 This ORDER confirms and reinforces the Court’s previous Order (#70), in which the 

Court granted Defendant’s Motion for Extension of Time.  Plaintiff’s attorney is granted leave to 

file an affidavit under oath explaining why the extension should be rescinded.  

BACKGROUND 

 Plaintiff brings this action against the City of Medford for alleged violations of the 

Americans with Disabilities Act (“ADA”) and Rehabilitation Act (“RA”) for lack of accessible 

sidewalks and streets in the City of Medford, Oregon.  Pltf.’s Fourth Amended Complaint (#42).  
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On January 13, 2020, the City of Medford filed a Motion for Summary Judgment (#51) and 

requested oral argument.  Plaintiff’s response, originally due on February 3, 2020, was extended to 

February 28, 2020 via stipulated motion.  On February 28, 2020, Plaintiff filed his Response (#58) 

consisting of 40 pages of memoranda and nearly 800 pages of exhibits.  Defendant’s reply 

memorandum was originally due March 13, 2020.  Defendant’s reply memo deadline was then 

extended to April 10, 2020 via unopposed motion, based upon “the voluminous summary judgment 

record and due to a temporary swell in workload caused by a temporary period of short-staffing in 

the undersigned’s office.” (#66 and #67).  

 On April 3, 2020, Defendant City of Medford filed a second Motion for Extension of Time 

with request for expedited consideration.  This time, the motion was opposed.  In his declaration in 

support of the second motion for extension, City Attorney Eric Mitton, explained that the need for a 

second extension related to the current global pandemic of COVID-19. Specifically, Mr. Mitton 

stated,  

Since that first motion for extension of time occurred on March 9, 
circumstances changed substantially. The COVID-19 pandemic took hold 
and increased at an exponential rate. Legal work related to COVID-19 
response ended up taking over the vast majority of my workload for several 
weeks. The State of Oregon declared a state of emergency on March 12. 
Medford’s Mayor declared a local emergency on March 16, ratified by 
Medford’s City Council on March 19. The emergency declaration, and 
researching and advising policy-makers on precisely what actions that 
authorized and how, required substantial legal research and legal 
involvement. The City of Medford closed its City buildings to the public 
and transitioned a substantial portion of its workforce to work-from-home 
status on March 20. The work up to this transition required substantial legal 
research and legal involvement in the associated Human Resources matters. 
The City is continuing to take other COVID-related actions requiring 
substantial legal research and legal work, such as an executive order from 
the City Manager establishment of additional temporary transitional 
housing for homeless individuals on March 30th to help mitigate the 
pandemic’s effect on the homeless population. Throughout this time, the a 
great deal of my time has been spent researching and helping implement 
these various COVID-related matters; my normal work load has had to take 
a back seat to these emergency matters. 
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Mitton Decl. at 2 (#69).  Under such unprecedented emergency circumstances, the Court would 

expect no objection.  However, Mr. Mitton confirmed that the City’s motion for extension was 

opposed because Plaintiff’s attorney withheld his consent on the condition that he be given the 

right to file a sur-reply.  The City of Medford understandably declined to agree to this condition: 

I respectfully disagreed, pointing out the types of briefing set forth in Local 
Rule 7-1(f) (unless otherwise ordered by the Court, briefing consists of the 
motion, the response, and the reply). After more discussion on this issue, 
Plaintiff’s counsel reemphasized that he would agree to the extension of time 
as part of a package deal that also included Plaintiff gaining the right to file a 
sur-reply to the City’s motion for summary judgment:  
 

Well Eric. You’re asking for a second, long extension. I am happy 
to give it, but would like a sur reply. Let’s give the judge a 
stipulation to an extension and sur reply. I doubt he would say no.  

 
The City needs an extension of time because of my COVID-19-related work 
discussed above, which had to take priority over normal matters. But I do not 
wish to surrender substantive rights of the City in order to obtain this extension, 
including the right of a moving party to have the last word on its own motion, 
as set forth in LR 7-1(f). 
 

Mitton Decl. at 3.  

 After considering the City of Medford’s motion and supporting declaration, the Court 

granted the Second Motion for Extension of Time on April 6, 2020. (#70).  Remarkably, on the 

morning of April 13, 2020, the Court received an ex parte email from Plaintiff’s counsel stating, 

“I am wondering why Defendant’s request for an extension was granted, when it was opposed, 

and the Court did not give me time to respond. There are legitimate concerns regarding the 

granting of the extension, and I did not get a chance to put them in front of the court. I am 

requesting that the approval be rescinded until such time as I have had a chance to respond.”  

DISCUSSION 

Reflecting this court’s and this state’s long tradition of professionalism in the practice of 

law, Local Rule 83-8, entitled “Cooperation Among Counsel,” provides in relevant part: 
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The Court may impose sanctions if it finds that counsel has been 
unreasonable in not accommodating the legitimate requests of opposing 
counsel.  In a case where an award of attorney fees is applicable, the Court 
may consider lack of cooperation when setting the fee. 
 

Local Rule 83-8(b).  Under normal circumstances, lawyers arguing over the propriety of a three-

week extension for filing a reply when the record is particularly voluminous and oral argument 

has not yet been set would contravene the local rule’s directive. Under the current national health 

emergency, refusal to agree is incomprehensible. 

Context feeds common sense here.  On March 23, 2020, Governor Brown issued 

Executive Order 20-12 in which, following the president’s March 13, 2020 declaration of a 

national health emergency because of the COVID-19 virus and her previous March 8, 2020 

declaration of a state-wide health emergency, she ordered Oregonians to stay at home.  Executive 

Order 20-12, at 1, 3.  She prohibited the operation of “non-essential” businesses (which term 

includes law firms and law offices), ordered closed all Oregon colleges and universities in the 

state, and imposed severe restrictions on the ability of childcare facilities to continue operating.  

Id., at 1, 4. 

The health emergencies announced, and safety protocols implemented by national and 

State of Oregon authorities, have created unprecedented challenges and changes to the manner in 

which personal needs and occupational endeavors are accomplished.  The effects of the current 

health emergency have been felt equally in this court, as evidenced by Standing Orders 2020-4, 

2020-5, 2020-7, 2020-8 issued by Chief Judge Marco Hernandez between March 12, 2020 and 

March 31, 2020, as well as the page on the court’s website dedicated to information about 

COVID-19’s effect on court operations. See https://www.ord.uscourts.gov/index.php/ 

information-regarding-coronavirus-disease-covid-19-and-court-operations, last visited April 13, 

2020.  Thus, criminal trials have been continued, civil jury trials have been suspended, court 
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hearings are by phone or video conference, and non-essential court staff have been directed to 

telework. 

This context proves true the underlying bases for Mr. Mitton’s declaration.  As the City 

Attorney for the City of Medford, Mr. Mitton is responsible for providing legal advice to the 

City’s policy-makers, including advising those policy-makers during the unprecedented 

circumstances of the COVID-19 pandemic. Mr. Dimitre cannot credibly dispute the current health 

emergency’s impact upon Oregonians and the important role that Mr. Mitton plays in keeping 

the community of Medford safe. The court is left to wonder, then, both why Mr. Dimitre refused 

to agree to an extension and what “legitimate concerns” he has now as a basis for asking the 

Court to rescind its Order granting the extension.  

As presented in Mr. Mitton’s declaration, it appears that Mr. Dimitre was willing to 

consent to the extension on the condition that Plaintiff be granted the right to file a sur-reply to 

the pending summary judgment motion.  Mitton Decl. at 3.  The Court finds this condition 

unreasonable.  As Mr. Mitton pointed out to Mr. Dimitre, and pursuant to Local Rule 7-1(f), 

briefing consists of the motion, the response, and the reply.  Once a reply is filed, no additional 

memoranda, papers or letters may be filed without court approval. Local Rule 7-1(e),(f). Therefore, it 

would be improper and impermissible for Mr. Mitton to agree to such a condition, as only the Court 

can grant leave to file a sur-reply.  Moreover, under general standards, a sur-reply is permitted only 

when new arguments are raised in the reply.  See JG v. Douglas County School Dist., 552 F.3d 

786, 803 n.14 (9th Cir. 2008) (district court did not abuse discretion in denying leave to file sur-

reply where it did not consider new evidence in reply); Provenz v. Miller, 102 F.3d 1478, 1483 

(9th Cir. 1996) (new evidence in reply may not be considered without giving the non-movant an 

opportunity to respond).  For Mr. Dimitre to anticipate the need for a sur-reply prior to having 

received a reply is contrary to the basic rules of motion practice.  
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 For these reasons, the Court finds both Mr. Dimitre’s refusal to consent to the extension and 

attempt to condition his consent upon an agreement that he may file a sur-reply unreasonable.  If Mr. 

Dimitre has legitimate reasons for why the Order granting the extension should be withdrawn, he is 

granted leave to file an affidavit under oath explaining those reasons by five o’clock p.m. on 

Wednesday, April 15, 2020.   

    ORDERED and DATED this 13th day of April, 2020. 
 
 
      s/ Mark Clarke               
      MARK D. CLARKE 
      United States Magistrate Judge 
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1 – OPINION AND ORDER 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ST. CHARLES HEALTH SYSTEM, INC. 

an Oregon nonprofit corporation, 

Plaintiff, Case No. 6:21-cr-304-MC 

v.

ORDER 

OREGON FEDERATION OF NURSES 

AND HEALTH PROFESSIONALS,  

LOCAL 5017, AFT, AFL-CIO, 

Defendant. 

_____________________________ 

MCSHANE, Judge: 

The parties here are familiar with the facts relevant to the pending motion for fees and the 

Court’s sua sponte order that attorney Mark Hutcheson show cause demonstrating why he should 

not be sanctioned for violating his ethical duty to alert the Court to directly contrary authority. The 

Court also ordered Hutcheson to show cause why he should not be sanctioned under 28 U.S.C. § 

1927 for filing the action in bad faith. Although the Court will not rehash the background here, the 

gist of Defendant’s motion for fees and the show cause order relates to what the Court viewed, and 

expressly finds here, as an attempt to deceive the Court via a material omission (of directly contrary 

authority) into issuing an injunction on short notice to provide the Plaintiff Hospital with a useful 

bargaining chip during ongoing negotiations with the Defendant Union. Again, the facts regarding 

this finding are outlined in the Court’s April 7, 2021 Opinion. ECF No. 24.  

Case 6:21-cv-00304-MC    Document 53    Filed 12/16/21    Page 1 of 6

4-104



2 – OPINION AND ORDER 

In responding to the show cause order, Hutchenson (and his law firm Davis Wright 

Tremaine) essentially argue that although in hindsight they could have done more to alert the Court 

of binding, contrary precedent, their actions are not sanctionable because they were merely arguing 

for an “extension” of existing caselaw and were unable to identify any case “on all fours” with the 

underlying facts here.1 This explanation is meritless.   

As the Court now understands, any attorney with any experience involving labor disputes 

like the one at issue here would certainly understand that the law did not allow for a district court 

to issue an injunction under these circumstances. The Court finds that Plaintiff intentionally 

omitted any mention of that law when arguing they were entitled to emergency injunctive relief. 

The same day Defendant removed this action, Plaintiff’s counsel emailed chambers staff seeking 

a hearing that afternoon. ECF No. 21-1, 3. At the time of this request, the only briefing the court 

had on the matter was the hospital’s emergency motion for a restraining order. As noted, 

conspicuously absent from that motion was any mention of the fact that longstanding, settled 

caselaw clearly established that a district court lacked jurisdiction to enter such an order.  

In eight years on the federal bench, this action is this Court’s first experience dealing with 

section 10(j) of the National Labor Relations Act. The reason federal courts rarely see these cases 

is simple: section 10(j) provides that only the National Labor Relations Board may seek an 

injunction to prevent an unfair labor practice under the National Labor Relations Act.2 One fact 

influencing this Court’s determination that Plaintiff here acted in bad faith is the fact that although 

1 For the sake of clarity, although the Court places “extension” in quotations, there was no mention, at all, in 
Plaintiff’s memorandum that it in fact sought an “extension” of existing caselaw. The Court uses quotations here 
merely because Plaintiff’s counsel used that language in emails with opposing counsel and in the response to the 
Court’s show cause order.  
2 In some situations not present here (involving preemption issues or motions advanced by a state attorney 
general), courts may grant injunctive relief even when such relief is not sought by the National Labor Relations 
Board. 
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Plaintiff raised Section 10(j) in an earlier motion (at the administrative level) asking the National 

Labor Relations Board to enjoin the strike, it omitted any mention of Section 10(j) in its motion 

for emergency relief before this Court. In his response, Hutcheson states: 

Under this extreme and once-in-a-century pandemic situation, we believed that 

even though a court might well decline to grant the relief we were requesting on 

jurisdictional or other grounds, we were entitled to try to seek such relief on our 

client’s behalf.  

Hutcheson Decl. ⁋ 6(d); ECF No. 38.  

The problem for Hutcheson is that nowhere in his briefings did he alert the Court to the 

fact that existing caselaw—caselaw that any attorney practicing in this area of law would certainly 

be well-aware of—presented huge jurisdictional issues that Plaintiff could only clear by first 

obtaining an “extension” of existing caselaw. The American Bar Association publishes the Model 

Rules of Professional Conduct. “Rule 3.3(a)(3) prohibits an attorney from knowingly failing to 

disclose controlling authority directly adverse to the position advocated. The rule is an important 

one, especially in the district courts, where its faithful observance by attorneys assures that judges 

are not the victims of lawyers hiding the legal ball.” Transamerica Leasing, Inc. v. Compania 

Anonima Venezolana de Navegacion, 93 F.3d 675 (9th Cir. 1996); see also Southern Pacific 

Transp. Co. v. Public Utilities Com’n of State of Cal., 716 F.2d 1285, 1291 (9th Cir. 1983) (noting 

the apparent “dereliction of duty to the court” when counsel failed to mention adverse, controlling 

authority to the court in violation of the Code of Professional Responsibility). The Court finds that 

Hutcheson knowingly failed to disclose controlling authority directly adverse to the position 

advocated. It is not credible to believe this was merely an inadvertent omission. Additionally, 

Hutcheson’s post-hoc argument, where he pieces together bits from his earlier memo to argue he 

indirectly alerted the Court to the jurisdictional issues, is unconvincing.  
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Hutcheson writes: “I also accept full responsibility for the fact that we did not initially 

address the jurisdictional questions that arise under Section 10(j) of the National Labor Relations 

Act, 29 U.S.C. § 160(j) or application of the Norris-LaGuardia Act, 29 U.S.C. § 107. In the very 

limited period of time in which we had to put our pleadings together, we focused on perceived 

harm instead of jurisdictional issues.” Hutcheson Decl. ⁋ 7. That time was of the essence, however, 

is the reason that Plaintiff’s intentional omission of jurisdictional issues is so concerning. As noted 

in the show cause order, had the defense not cobbled together a quick brief, the Court was prepared 

to issue a completely illegal order based on the law as presented by the hospital; law the court later 

learned to be a fiction.3 

 In addition to being subject to the sanctions under the Court’s inherent authority, 

Hutcheson is liable under 28 U.S.C. § 1927. That statute provides: 

Any attorney or other person admitted to conduct cases in any court of the United 

States or any Territory thereof who so multiplies the proceedings in any case 

unreasonably and vexatiously may be required by the court to satisfy personally the 

excess costs, expenses, and attorneys’ fees reasonably incurred because of such 

conduct. 

 As noted, the fact that the hospital cited Section 10(j) in its motion asking the National 

Labor Relations Board to enjoin the strike yet omitted any mention of that section in its motion for 

emergency injunctive relief, confirms that both the motion and the complaint itself were filed in 

bad faith. On this record, taking note of the tense negotiations going on behind the scenes, the 

Court finds that the goal of this action was not to advance a valid legal argument or claim, but 

 
3 At oral argument, the Court clarified that due to the very short deadline between the filing of the motion and the 
planned strike, it would have granted an injunction based solely on Plaintiff’s brief because Plaintiff’s argument, 
aided by intentional, material omissions, “made perfect sense.” ECF No. 17, 4. In fact, had the Court not been on 
vacation, it would have granted a brief injunction on Friday afternoon to maintain the status quo during expedited 
proceedings on the motion for emergency injunctive relief. Id. Only upon being brought up to speed, thanks to 
Defendant’s inclusion of Plaintiff’s omissions, did the Court learn Plaintiff failed to establish any likelihood of 
success on the merits.  
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rather to gain a valuable negotiating chip (in the form of an injunction prohibiting a rapidly 

approaching strike) during longstanding discussions with the union. Additionally, the Court 

expressly finds that this was not an action filed to pursue an “extension” of existing law. After all, 

Plaintiff never alerted the Court to the fact that it sought such an extension. The Court concludes 

that Hutcheson made these filings in bad faith for an improper purpose and has earned sanctions. 

B.K.B. v. Maui Police Dep’t, 276 F.3d 1091, 1107 (9th Cir. 2002).  

 Hutcheson argues that, considering he merely sought an extension of existing caselaw, his 

filings were not frivolous. The Court once again disagrees. Had Hutcheson raised the 

(insurmountable) jurisdictional hurdles imposed by decades of existing precedent, the Court would 

have denied the emergency motion via a minute order. While perceived harm clearly may, in some 

circumstances, justify injunctive relief, those harms do not trump the fact that the Court here lacked 

jurisdiction to remedy such harms. The Court finds that Hutcheson unreasonably multiplied 

proceedings in this case merely by filing the case in the first place, and then moving for emergency 

injunctive relief without alerting the Court to the jurisdictional issues. By filing the Complaint, 

Hutcheson forced the Defendant Union to respond, on extremely short notice, to the request for 

injunctive relief. This case should have never progressed beyond Plaintiff’s administrative filing. 

The Court finds that under 28 U.S.C. § 1927, Hutcheson and Davis Wright Tremaine are liable for 

all of Defendant’s fees incurred in this federal action. See Blixseth v. Yellowstone Mt. Club, LLC, 

854 F.3d 626, 631-32 (9th Cir. 2017).  

 Hutcheson makes no argument objecting to the fees sought (other than to argue that the 

Court should award no fees). Hutcheson does not challenge the hourly rates of Defendant’s 

attorneys, or the number of hours sought. That said, the Court conducted a de novo review of the 

fees sought.  
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 The Ninth Circuit applies the “lodestar” method for calculating attorney fees. Fischer v. 

SJB–P. D. Inc., 214 F.3d 1115, 1119 (9th Cir. 2000). That calculation multiplies a reasonable 

hourly rate by the number of hours reasonably expended in the litigation. Id. (citing Hensley v. 

Eckerhart, 461 U.S. 424, 433, 103 S. Ct. 1933 (1983). A “strong presumption” exists that the 

lodestar figure represents a “reasonable fee,” and it should therefore only be enhanced or reduced 

in “rare and exceptional cases.” Pennsylvania v. Del. Valley Citizens' Council for Clean Air, 478 

U.S. 546, 565, 106 S. Ct. 3088, 92 L. Ed. 2d 439 (1986). Ordinarily, the court decides whether to 

enhance or reduce the lodestar figure by evaluating a set of factors. Moreno v. City of 

Sacramento, 534 F.3d 1106, 1111 (9th Cir. 2008). Prevailing market rates are those that the local 

legal market would pay for a case of this nature to a lawyer of comparable skill, experience, and 

reputation to a plaintiff's counsel of record. Blum v. Stenson, 465 U.S. 886, 897 (1984). After 

consulting the Oregon State Bar’s Economic Survey, the Court concludes the hourly rate and 

hours sought on page 18 Defendant’s Motion for Sanctions, ECF No. 20, and Exhibits 2-4 of the 

Supplemental Highet Declaration are reasonable and would not have been incurred but for the 

bad faith filing of this action. Defendants are entitled to $40,625.52 in fees.4  

IT IS SO ORDERED. 

DATED this 16th day of December, 2021. 

 

/s Michael McShane 

Michael J. McShane 

United States District Judge 

 
4 Defendant seeks fees incurred responding to the motion for a TRO from the hospital. Because the Court 
concludes Hutcheson and Davis Wright Tremaine are liable for all of Defendant’s fees, the motion for fees against 
the hospital is DENIED as moot. Additionally, the hospital was entitled to rely on experienced, high-priced counsel 
for advice. There is nothing on this record that indicates the hospital did anything more than that. That the union 
opined to the hospital’s attorneys that this action was frivolous does not imply otherwise. Attorneys routinely send 
threatening letters. Nothing on this record indicates that, despite Defendant’s emails directly to the hospital, the 
hospital did anything other than rely on the advice of its attorneys.  
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UNITED ST A TES DISTRICT COURT 

DISTRICT OF OREGON 

PORTLAND DIVISION 

TAMMY THOMSEN, personal 
representative of the Estate of 
DALE L. THOMSEN, deceased, 

Plaintiff, 
V. 

NAPHCARE, INC. , an Alabama 
Corporation; and WASHINGTON 
COUNTY, et al. , 

Defendants. 

ACOSTA, Magistrate Judge: 

Case No. 3: l 9-cv-00969-AC 
ORDER 

This Order GRANTS defendant NaphCare, Inc. , and related defendants ' Motion (ECF No. 

99) for Extension of Time to Respond to Plaintiffs Motion to Take Additional Depositions, and 

imposes sanctions on plaintiffs counsel for violation of this court ' s Local Rule 83-8(b). 

Defendant NaphCare, Inc., is awarded $472.00 in attorney fees pursuant to Local Rule 83-8(b). 

\ \\ \\ 
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Background 

Plaintiff represents the estate of her husband, who allegedly died of alcohol withdrawal 

while in custody at defendant Washington County's jail, for which NaphCare provides medical 

services. On March 25, 2020, plaintiff filed a Motion (ECF No. 94) for Leave to Take Additional 

Depositions ("Depo Motion"). She seeks to take ten additional depositions: five additional 

Rule 30(b)(6) depositions of NaphCare corporate representatives and five additional depositions 

of NaphCare fact witnesses. Plaintiff already has deposed seven NaphCare employees, and she 

represents in the Depo Motion that she and defendant NaphCare previously agreed that she may 

take an additional four depositions of NaphCare employees. Thus, at the time plaintiff filed the 

Depo Motion, she had taken and would be taking eleven total depositions ofNaphCare employees 

(a total separate from any depositions she has taken of the Washington County employees and 

representatives), one more than permitted by Federal Rule of Civil Procedure 30(a)(2)(A)(i)'s ten-

deposition limit. 

On April 2, 2020, one of aphCare's lawyers, Alexander Bluestone, filed an opposed 

Motion for Extension of Time to Respond to Plaintiffs Motion to Take Additional Depositions 

("Extension Motion"). aphCare seeks a two-week extension of the April 8, 2020 deadline by 

which to file its response to the Depo Motion. In the supporting declaration (ECF o. 100), Mr. 

Bluestone states: 

3. Defendants' response to the motion for leave to take additional depositions is 
currently due on April 8, 2020. Defendants seek an extension to April 22, 2020 
for their response to the motion. 

4. The extension is requested to allow defendants ' counsel to complete the 
response. Counsel is working from home due to the COVID-19 pandemic, and is 
caring for small children due to statewide school closures. 
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5. Defendants are medical providers whose attention is presently focused on 
providing medical care amidst a global pandemic. Obtaining information from 
defendants which would be necessary to prepare a response brief is taking longer 
than usual, given the current circumstances. Further, to the extent defendants 
expect an opportunity to review and provide input regarding counsel's response 
drafts, this is also taking longer than usual. 

6. Counsel for defendants conferred with counsel for plaintiff regarding the 
requested extension. Counsel for plaintiff indicated he would consent to an 
extension to April 15, 2020, but refused to consent to defendants ' proposed 
extension to April 22, 2020. 

(ECF No. 100, at 1.) 

Later on April 2, after receiving and reading the Extension Motion, the court entered this 

minute order: 

SCHEDULING ORDER by Judge Acosta: Plaintiffs' counsel is to confirm to 
the court no later than noon tomorrow, April 3, 2020, whether in fact they do object 
to the additional one-week extension, to April 22, defendants ask the court to allow. 
If plaintiffs ' counsel confirms they do so object, then the court ORDERS one of 
them is to submit a declaration, explaining in detail and under oath why, given the 
facially legitimate reasons for the requested extension described in defendants ' 
counsel ' s declaration, and in the current circumstances of a global pandemic, the 
governor' s stay-at-home directive, the closure of schools state-wide, and the court 's 
suspension of all in-person proceedings - including criminal jury trials - plaintiffs ' 
counsel 's objection is reasonable and this court should not impose sanctions for his 
having made that objection. See USDC Oregon Local Rule 83-8(b) ("The Court 
may impose sanctions if it finds that counsel has been unreasonable in not 
accommodating the legitimate requests of opposing counsel. In a case where an 
award of attorney fees is applicable, the Court may consider lack of cooperation 
when setting the fee."). Failure to submit the ordered declaration by noon, April 
3, will be deemed confirmation of plaintiffs' counsel's objection, and the court will 
rule on the record before it. There will be no extensions of the noon, April 3, 2020 
deadline. (pjg) 

(ECF No. 101.) 

Shortly before noon on April 3, Tim Jones, one of plaintiffs lawyers, filed a declaration 

(ECF No. 102) in response to the court's minute order. He stated that "Plaintiff withdraws any 

objection and stipulates to Defendants ' request for an extension of time to April 22, 2020[.]" 
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(ECF No. 102, at 1.) He also listed the six previous occasions since July 2019 on which plaintiff 

"has stipulated to each and every request from defense counsel for extensions of time during the 

course of this case[.]" (ECF No. 102, at 1.) In his declaration, Mr. Jones does not refute Mr. 

Bluestone' s description of their conferral on the Extension Motion or contest Mr. Bluestone' s 

representations of his good-cause reasons for the requested extension. Nowhere in Mr. Jones ' s 

declaration does he provide the reasonable basis for refusing NaphCare ' s two-week extension 

request in the first instance, nor does he offer any justification, including avoidance of prejudice, 

for insisting on only a one-week extension. 

Discussion 

Reflecting this court ' s and this state ' s long tradition of professionalism in the practice of 

law, Local Rule 83-8, entitled "Cooperation Among Counsel," provides in relevant part: 

The Court may impose sanctions if it finds that counsel has been unreasonable in 
not accommodating the legitimate requests of opposing counsel. In a case where 
an award of attorney fees is applicable, the Court may consider lack of cooperation 
when setting the fee. 

Local Rule 83-8(b). Under normal circumstances, lawyers arguing over the propriety of a two

week rather than one-week extension to file a response to a non-routine motion such as the Depo 

Motion, which seeks a substantial exception to the Federal Rule of Civil Procedure 30(a)(2)(A)(i), 

would contravene the local rule' s directive. Under the current national health emergency, refusal 

to agree is decidedly inexplicable - an observation proved by Mr. Jones ' s own declaration, which 

omits any explanation for plaintiffs previous refusal to agree to NaphCare ' s facially legitimate 

request. 

Context feeds common sense here. On March 23 , 2020, Governor Brown issued 

Executive Order 20-1 2 in which, fo llowing the president' s March 13 , 2020 declaration of a 
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national health emergency because of the COVID-19 virus and her previous March 8, 2020 

declaration of a state-wide health emergency, she ordered Oregonians to stay at home. (Executive 

Order 20-12, at 1, 3.) She prohibited the operation of "non-essential" businesses (which term 

includes law firms and law offices), ordered closed all Oregon colleges and universities in the 

state, and imposed severe restrictions on the ability of child care facilities to continue operating. 

(Id. , at 1, 4.) Previously, the governor had ordered closed all K-through- 12 schools in the state. 

(Id. at 1.) 

The health emergencies announced, and safety protocols implemented by national and 

State of Oregon authorities, have created unprecedented challenges and changes to the manner in 

which personal needs and occupational endeavors are accomplished. The effects of the current 

health emergency have been felt equally in this court, as evidenced by Standing Orders 2020-4, 

2020-5, 2020-7, 2020-8 issued by Chief Judge Marco Hernandez between March 12, 2020 and 

March 31 , 2020, as well as the page on the court ' s website dedicated to information about COVID-

19 ' s effect on court operations. (See https: //Vvww.ord. uscourts.gov/index.php/information

regarding-coronavirus-disease-covid-19-and-court-operations, last visited April 5, 2020 .) Thus, 

criminal trials have been continued, civil jury trials have been suspended, court hearings are by 

phone or video conference, and non-essential court staff have been directed to telework. 

This context proves true the underlying bases for Mr. Bluestone' s declaration. Mr. Jones 

cannot credibly dispute the current health emergency' s impact upon Oregonians, such as Mr. 

Bluestone, and Mr. Jones does not refute or challenge Mr. Bluestone' s under-oath explanation for 

the requested extension. The court is left to wonder, then, both why Mr. Jones refused to agree 

to that extension and why he deemed reasonable such refusal. 
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Mr. Jones's recitation of the six previous occasions he, on behalf of plaintiff, agreed to 

NaphCare' s and the Washington County defendants ' respective extension requests does not 

provide the answer, despite the apparent suggestion that it should do so. Quite the contrary, as 

that previous willingness makes more inexplicable the refusal to agree to NaphCare's request in 

this specific instance. Further, a law-yer's previous instances of cooperation with opposing 

counsel do not create a line-of-credit against which one may charge an instance of unreasonable 

refusal to cooperate. That same willingness should have been extended here but, because it was 

not, NaphCare's counsel had no alternative but to file the Extension Motion. 

For these reasons, the court finds unreasonable Mr. Jones's refusal to agree to NaphCare's 

request for a two-week extension. That Mr. Jones withdrew plaintiffs objection and now 

stipulates to NaphCare's extension request does not undo the violation of or nullify the 

appropriateness of sanctions under Local Rule 83-8(b), because only after NaphCare filed the 

Extension Motion did plaintiff agree to the extension request. Federal Rule of Civil Procedure 

37, entitled "Failure to Make Disclosures or to Cooperate in Discovery; Sanctions," subsection 

(a)(S)(A), provides guidance on this point: 

If the Motion Is Granted (or Disclosure or Discovery Is Provided After 
Filing). If the motion is granted - or if the disclosure or requested discovery is 
provided after the motion was filed - the court must, after giving an opportunity 
to be heard, require the party or deponent whose conduct necessitated the motion, 
the party or attorney advising that conduct, or both to pay the movant 's reasonable 
expenses incurred in making the motion, including attorney' s fees. 

Local Rule 83-8(b) authorizes the court to impose a sanction for failing to accommodate a 

reasonable request and here a sanction is appropriate, in the form of the attorney fees NaphCare 

incurred to prepare and file the Extension Motion. This court uses the most recent Oregon State 

Bar Economic Survey to determine the reasonableness of fee requests generally and hourly billing 
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rates specifically. (See "Message from the Court Regarding Fee Petitions," 

https://www.ord.uscourts.gov/index.php/rules-orders-and-notices/notices/fee-petitions, last 

visited April 5, 2020.) Mr. Bluestone' s resume shows that he first was admitted to the practice of 

law in 2018, here in Oregon, after graduating from Willamette University's College of Law that 

same year. The 2017 OSB Economic Survey' shows a mean hourly billing rate of $236.00 for 

Portland lawyers with 0-3 years of private practice experience. (See 2017 OSB Economic Survey, 

at 38.) Based on its experience both as a lawyer and as a judge, the court estimates that the 

Extension Motion required two hours of Mr. Bluestone's time to prepare for, write, file , and serve. 

Accordingly, plaintiff's counsel is ORDERED to pay $472.00 in attorney fees to NaphCare 

as a sanction for violating Local Rule 83 -8(b), such payment to be delivered to or received by 

NaphCare's counsel ' s office no later than April 16, 2020. 

IT IS SO ORDERED. 

DATED this _ti!!:: day of April, 2020. 

1 The PDF version is available at https: //www.osbar.org/surveys_research/snrtoc.html. 

Page 7 - ORDER 

Case 3:19-cv-00969-AC    Document 103    Filed 04/06/20    Page 7 of 7

4-116



Supreme Court of Indiana.
Jacqueline WISNER, M.D. and The South Bend
Clinic, L.L.P., Appellants (Defendants below),

v.
Archie L. LANEY, Appellee (Plaintiff below).

No. 71S03–1201–CT–7.
Dec. 12, 2012.

Background: Patient brought medical malpractice
action against physician, alleging failure to dia-
gnose and treat a transient stroke. Following a jury
trial, the St. Joseph Superior Court, Margot Reagan,
J., entered judgment for patient and denied patient's
motion for prejudgment interest. Physician ap-
pealed, and patient cross-appealed. The Court of
Appeals affirmed in part, reversed in part, and re-
manded in part. Transfer was granted.

Holdings: The Supreme Court, David, J., held that:
(1) denial of physician's motion for relief from
judgment based on opposing party's misconduct
was not abuse of discretion;
(2) physician's witness's interaction with patient did
not violate separation of witnesses order;
(3) patient's written offer of settlement complied
with prejudgment interest statute's requirement that
offer provide for payment of settlement offer within
60 days; and
(4) written offer of settlement was untimely under
prejudgment interest statute.

Trial court affirmed.

Opinion, 953 N.E.2d 100, vacated in part.
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court had forbidden and acted contemptuously of
physician's counsel throughout trial, physician's
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must show that (1) misconduct occurred; (2) the
misconduct prevented the moving party from fully
and fairly presenting the case at trial; and (3) the
moving party has a meritorious defense. Trial Pro-
cedure Rule 60(B)(3).

[4] Appeal and Error 30 946

30 Appeal and Error
30XVI Review

30XVI(H) Discretion of Lower Court
30k944 Power to Review

30k946 k. Abuse of discretion. Most
Cited Cases

An “abuse of discretion” occurs if the trial
court's decision was against the logic and effect of
the facts and circumstances before the court.

[5] Judgment 228 375

228 Judgment
228IX Opening or Vacating

228k372 Misconduct of Party or Counsel
228k375 k. Fraud in preventing defense or

procuring judgment. Most Cited Cases
When considering motion to set aside judgment

based on misconduct of opposing party, trial judge
is in the best position to gauge the behavior of the
attorneys and whether or not it impacts the jury and
in what context. Trial Procedure Rule 60(B)(3).

[6] Appeal and Error 30 207

30 Appeal and Error
30V Presentation and Reservation in Lower

Court of Grounds of Review
30V(B) Objections and Motions, and Rulings

Thereon
30k207 k. Arguments and conduct of

counsel. Most Cited Cases
Physician waived argument on appeal in med-

ical malpractice action that patient's counsel im-
properly referred during closing argument to med-
ical records allegedly lost by clinic that had been
dismissed from case and that physician thus was
entitled to new trial based on such misconduct,

where physician did not object to patient's counsel's
closing argument at trial.

[7] Trial 388 41(5)

388 Trial
388IV Reception of Evidence

388IV(A) Introduction, Offer, and Admission
of Evidence in General

388k41 Separation and Exclusion of Wit-
nesses

388k41(5) k. Violation of rule. Most
Cited Cases

Physician's expert witness's interaction with pa-
tient did not violate separation of witnesses order in
patient's medical malpractice action against physi-
cian; witness simply asked patient how patient was
feeling during chance encounter, and witness did
not ask about anything related to trial. Rules of
Evid., Rule 615.

[8] Appeal and Error 30 206

30 Appeal and Error
30V Presentation and Reservation in Lower

Court of Grounds of Review
30V(B) Objections and Motions, and Rulings

Thereon
30k202 Evidence and Witnesses

30k206 k. Reception of evidence. Most
Cited Cases

Appellate court does not disturb trial court's de-
termination regarding a violation of a separation of
witnesses order absent a showing of a clear abuse
of discretion. Rules of Evid., Rule 615.

[9] Appeal and Error 30 207

30 Appeal and Error
30V Presentation and Reservation in Lower

Court of Grounds of Review
30V(B) Objections and Motions, and Rulings

Thereon
30k207 k. Arguments and conduct of

counsel. Most Cited Cases
Physician waived argument on appeal in pa-
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tient's medical malpractice action that physician
was entitled to a new trial based on improper ques-
tions concerning insurance coverage that patient's
counsel asked during voir dire, where physician did
not argue to trial court that jury pool had been tain-
ted or otherwise object to statement or ask for spe-
cific relief.

[10] Jury 230 131(1)

230 Jury
230V Competency of Jurors, Challenges, and

Objections
230k124 Challenges for Cause

230k131 Examination of Juror
230k131(1) k. In general. Most Cited

Cases
A question regarding a juror's relationship, fin-

ancial or otherwise, with a specific insurance com-
pany on voir dire examination is not error if the
question is asked in good faith.

[11] Appeal and Error 30 984(1)

30 Appeal and Error
30XVI Review

30XVI(H) Discretion of Lower Court
30k984 Costs and Allowances

30k984(1) k. In general. Most Cited
Cases

Interest 219 39(2.10)

219 Interest
219III Time and Computation

219k39 Time from Which Interest Runs in
General

219k39(2.5) Prejudgment Interest in Gen-
eral

219k39(2.10) k. Discretion in general.
Most Cited Cases

An award of prejudgment interest is discretion-
ary; accordingly, appellate court reviews trial
court's ruling on a motion for prejudgment interest
for abuse of discretion.

[12] Interest 219 39(2.50)

219 Interest
219III Time and Computation

219k39 Time from Which Interest Runs in
General

219k39(2.5) Prejudgment Interest in Gen-
eral

219k39(2.50) k. Torts; wrongful death.
Most Cited Cases

A written settlement offer must be made within
one year following the filing of a claim to be eli-
gible for prejudgment interest, although settlement
offer can also be made prior to filing of a lawsuit.
West's A.I.C. 34–51–4–6(1).

[13] Interest 219 39(2.50)

219 Interest
219III Time and Computation

219k39 Time from Which Interest Runs in
General

219k39(2.5) Prejudgment Interest in Gen-
eral

219k39(2.50) k. Torts; wrongful death.
Most Cited Cases

Patient's counsel's settlement letter to physi-
cian's counsel containing an offer to “resolve this
matter at this time” met requirement to identify
60-day settlement requirement period in prejudg-
ment interest statute, as offer to settle “at this time”
was offer to settle by payment within 60 days, al-
though better practice would be to cite prejudgment
interest statute in settlement letter and make clear
that letter was intended to invoke statute. West's
A.I.C. 34–51–4–6.

[14] Interest 219 39(2.50)

219 Interest
219III Time and Computation

219k39 Time from Which Interest Runs in
General

219k39(2.5) Prejudgment Interest in Gen-
eral

219k39(2.50) k. Torts; wrongful death.
Most Cited Cases

Patient's counsel's settlement letter to physi-
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cian's counsel sent two years and five months after
patient's medical malpractice lawsuit against physi-
cian was originally filed was untimely under one-
year deadline in prejudgment interest statute, even
though letter was sent within one year of patient's
dismissing original lawsuit without prejudice and
refiling second lawsuit alleging same claim. West's
A.I.C. 34–51–4–6.

[15] Interest 219 39(2.10)

219 Interest
219III Time and Computation

219k39 Time from Which Interest Runs in
General

219k39(2.5) Prejudgment Interest in Gen-
eral

219k39(2.10) k. Discretion in general.
Most Cited Cases

An award of prejudgment interest is committed
solely to the discretion of the trial court if the stat-
utory prerequisites are satisfied. West's A.I.C.
34–51–4–7, 34–51–4–8.

*1203 Edward L. Murphy, Jr., Heidi K. Koeneman,
Fort Wayne, IN, Attorneys for Appellants.

Timothy S. Schafer, Timothy S. Schafer, II, Mer-
rillville, IN, Attorneys for Appellee.

On Petition to Transfer from the Indiana Court of
Appeals, No. 71A03–1007–CT–382

DAVID, Justice.
In this case, the jury returned a verdict for

plaintiff in the amount of $1.75 million. The issues
presented focus on two separate, but significant,
matters.

The first is whether the trial court erred by
denying defendants' FN1 motion for a new trial
based upon the cumulative effect of plaintiff's
counsel's alleged unprofessional conduct during the
trial. The second issue is whether the trial court
erred when it refused to grant plaintiff prejudgment
interest.

FN1. The record indicates the St. Joseph
Superior Court granted a motion for direc-
ted verdict and dismissed plaintiff's claims
of negligence against the South Bend Clin-
ic, leaving them as a named defendant for
purposes of respondeat superior liability to
Dr. Wisner. The record further indicates
defendants' counsel represented both South
Bend Clinic and Dr. Wisner at trial and
now on appeal.

We affirm the trial court, as did the Court of
Appeals, on the denial of defendants' motion for a
new trial. Under the circumstances of this case, we
defer to the judgment of the trial court. However,
this decision does not lessen our dissatisfaction and
frustration with the behavior of counsel during the
trial, particularly plaintiff's counsel.

Professionalism and civility are not optional
behaviors to be displayed only when one is having
a good day. Professionalism and civility are the
mainstays of our profession and the foundations
upon which lawyers practice law. The public ex-
pects it. Fellow lawyers expect it. Our profession
demands it.

Further, we affirm the trial court's decision to
deny the discretionary award of prejudgment in-
terest.

Facts and Procedural History
In 2001, Archie Laney was at work when she

became dizzy, lightheaded, weak, and had difficulty
walking. She was sixty-six-years old. Laney called
her daughter, who drove her to the South Bend
Clinic where Laney's primary care physician
worked. When they arrived, Laney learned that in-
stead of her primary care physician being on duty,
Dr. Jacqueline Wisner was on duty that evening.
Dr. Wisner conducted an examination consisting of
an oral history of Laney's symptoms and an exam-
ination of Laney's eyes, ears, lungs, and stomach.
Dr. Wisner further conducted an Accu–Check blood
glucose test, as well as a hemocue test for anemia.
Dr. Wisner observed considerable wax build-up in
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Laney's ears. Dr. Wisner diagnosed Laney with ver-
tigo due to an inner ear infection, and discharged
her with medication for the dizziness and an antibi-
otic. Dr. Wisner advised Laney the medication
could take up to three days to work and instructed
Laney to return to her primary care physician if the
symptoms continued.

Two days later, Laney called her daughter and
told her she could not move her right arm or right
leg. Her daughter drove Laney to the Emergency
Room at St. Joseph Medical Center. Laney was
evaluated that evening and diagnosed as *1204 hav-
ing suffered an ischemic stroke affecting the right
side of her body.

The stroke has rendered Laney unable to use
her right side, thus Laney now struggles with inde-
pendent living.

On November 26, 2002, Laney filed a com-
plaint with the St. Joseph Superior Court alleging
negligence by Dr. Wisner and The South Bend
Clinic on eleven different counts, generally relating
to the failed diagnosis of a transient stroke, which
later caused Laney to suffer a disabling stroke. The
complaint also alleged that Dr. Wisner or the Clinic
negligently failed to maintain the medical record
from Laney's March 9, 2001 visit to the Clinic.

In 2006, the original complaint was dismissed
without prejudice, pending the adjudication of the
proposed complaint before the Indiana Department
of Insurance, a statutory condition precedent to the
filing of the court complaint, which plaintiff had
not done here.FN2

FN2. This Court gave a detailed analysis of
the steps taken in medical malpractice
cases in Ramsey v. Moore, 959 N.E.2d
246, 250 (Ind.2012).

On August 6, 2007, Laney filed virtually the
same complaint in the St. Joseph Superior Court,
alleging negligence by the Clinic and Wisner. In
March 2010, a five-day jury trial was held. The jury

returned a verdict in favor of Laney and against Dr.
Wisner and The South Bend Clinic in the amount of
$1.75 million. The trial can best be described as
hotly contested, not only as to the disputed facts but
also to the rate of objection by the attorneys.

On March 12, 2010, Dr. Wisner and the clinic
filed a motion for reduction of the verdict and judg-
ment to the statutory maximum prescribed by the
legislature in the amount of $1.25 million. Laney
objected to the reduction and also asked for an
award of $100,000 in prejudgment interest based on
Indiana Code section 34–51–4–7. On March 18,
2010, the trial court granted the motion to reduce
the award and entered judgment in favor of Laney
for the amount of $1.25 million, the maximum al-
lowable under Indiana Code section 34–18–14–3,
but on April 14, 2010, denied the motion for pre-
judgment interest.

On April 15, 2010, defendants filed a motion to
correct error, requesting a new trial pursuant to In-
diana Trial Rules 59(J) and 60(B)(3). Trial Rule
59(J) allows for the court to correct any error it de-
termines to be “prejudicial or harmful.” Ind. Trial
Rule 59(J). Trial Rule 60(B)(3) allows for the court
to relieve a party from a judgment for “fraud ...,
misrepresentation, or other misconduct of an ad-
verse party.” T.R. 60(B)(3). Specifically, defend-
ants alleged the following: (1) the trial court erred
when it failed to order a mistrial based on the con-
sistent, unprofessional and prejudicial conduct of
plaintiff's counsel, which deprived defendants of a
fair trial; (2) the trial court erred in allowing
plaintiff to argue the missing 2001 record should be
attributed to Dr. Wisner; (3) the trial court erred in
allowing the testimony of plaintiff's expert witness,
Dr. Campbell, after learning he violated a separa-
tion of witnesses order; and (4) the court erred in
not admonishing plaintiff's counsel for asking voir
dire questions that were in violation of the motion
in limine order.

The trial court held a hearing and denied de-
fendants' motion to correct error. Defendants ap-
pealed the trial court's denial of their motion to cor-
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rect error, and Laney cross-appealed on the issue of
the propriety of the trial court's order denying pre-
judgment interest. The Court of Appeals affirmed
the trial court's order denying the motion to correct
error, but reversed the trial court's order denying
*1205 prejudgment interest. We granted transfer.

I. Behavior of Laney's Counsel
[1][2][3][4] Dr. Wisner and the clinic contend

the behavior of plaintiff's counsel was so unprofes-
sional and so permeated the entire trial that it tain-
ted the proceedings and therefore the cumulative ef-
fect was prejudicial enough to warrant a mistrial.
We review denial of a Trial Rule 60 motion for ab-
use of discretion. Outback Steakhouse of Florida,
Inc. v. Markley, 856 N.E.2d 65, 72 (Ind.2006).
When the motion is based on Trial Rule 60(B)(3),
the appellant must show that (1) misconduct oc-
curred; (2) the misconduct prevented the appellant
from fully and fairly presenting the case at trial;
and (3) the appellant has a meritorious defense. Id.
at 73–74. An abuse of discretion occurs if the trial
court's decision was against the logic and effect of
the facts and circumstances before the court. Mc-
Cullough v. Archbold Ladder Co., 605 N.E.2d 175,
180 (Ind.1993).

Dr. Wisner and the clinic argue the trial court's
finding Laney's counsel in contempt of court on day
three of the trial and instructing the jury to disreg-
ard certain statements made by Laney's counsel
were insufficient remedies that failed to undo the
cumulative effect and prejudice caused by such
conduct. Defendants cite to several exchanges in
the record that were particularly harmful to such a
degree they claim that the harm could not be un-
done. The first are instances where Laney's attorney
asked specific questions in front of the jury in viol-
ation of the trial court's order not to broach a cer-
tain subject.

While questioning plaintiff's daughter,
plaintiff's counsel asked if Laney was still seeing a
particular physician. This was met with an objec-
tion, which was sustained by the trial court. Imme-
diately following the sustained objection, plaintiff's

counsel asked another objectionable question and
again the trial court sustained the objection and pro-
hibited the inquiry.

Following an overnight break, counsel resumed
questioning plaintiff's daughter along the very same
lines that the trial court forbid the day before. De-
fendant's counsel objected, and a side bar confer-
ence was held where the trial court again found the
desired testimony to be irrelevant. Undeterred by
the trial court judge, immediately following the side
bar conference, plaintiff's counsel once again went
right back to the same line of questioning, drawing
yet another objection from defendant's counsel and
yet another side bar conference.

At the second side bar conference, the trial
court made it clear that this prohibited area of in-
quiry would not be ventured into again by plaintiff's
counsel. Nonetheless, plaintiff's counsel would pur-
sue the prohibited testimony once again, this time
attempting to solicit the prohibited testimony
through the plaintiff herself. Ultimately, the court
instructed the jury to disregard the previous ques-
tions and not to consider at all the questions that
had been asked by plaintiff's counsel on this sub-
ject.

On the following day of trial, the trial judge
held yet another side bar conference and warned
plaintiff's counsel that if he brought up that particu-
lar issue again during the next witnesses cross-
examination a fine of $500 would be imposed for
contempt of court.

This example is one of many displays of inap-
propriate behavior of counsel. There were excessive
objections by both counsel, over eighty by the de-
fendant's counsel and over thirty by plaintiff's coun-
sel. While objections are clearly permitted if made
in good faith and on sound substantive grounds, re-
peated objections despite adverse*1206 rulings
already made by the trial court are not appropriate.
However, far more problematic for the trial judge in
this case was the unnecessary sparring and outright
contemptuous conduct of each attorney directed to-
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ward the other.

The record reveals at least five instances where
the trial court judge had to admonish the attorneys
about their behavior. Furthermore, by any conser-
vative measure there were at least ten instances of
questionable behavior by each attorney during the
trial. Examples are bountiful throughout the record,
but a few examples are highlighted below.

Plaintiff's counsel stated during the trial,

“There was no discussion of the testimony here in
court. He's wasting our time, Judge. There's no
violation.... I've about had it. Cut the scenes in
front of the jury.... Yeah. Judge, this conduct's
got to stop by Mr. Murphy. This has got to stop.”

“We don't want to hear about your unsolicited ad-
vice. I don't care for your unsolicited advice.”

“What are you talking about Murph.... You're
slipping, Murph.”

“No, no. I never said that at all. That's an outright
lie.”

“Well, I must [be] wrong. I must be wrong for the
fifth time, but I think I'm going to show Mr.
Murphy has been wrong every time he's objected
and I'm going to show later on.... He keeps telling
me I'm wrong, Judge. The record's going to bear
me out. How about this? Loser pays a thousand
dollars it wasn't faxed? ... There's something un-
professional going on here, I'll agree. It's going to
come back.”

[Tr. at 607, 98, 179, 192, 957, respectively.]

Defendants' counsel stated during the trial,

“Your Honor, I think it's really unfortunate that
we start off with a misrepresentation to the
Court.”

“He's already violated it twice.”

“Are we going to put up with this?”

“I would prefer you not talk to me. You talk to
the Judge. I'll do the same.”

“Keep your hands off me. I don't get with this,
Judge.”

[Tr. At 14, 47, 737, 272, 286, respectively.]

[5] We hope this is not the way attorneys con-
duct themselves at trial. As specifically found by
the trial court judge, “the trial was replete with im-
proper behavior, in this judge's opinion, by both at-
torneys.” The trial court ultimately concluded there
was no substantial prejudice resulting from coun-
sel's actions. The trial judge is in the best position
to gauge the behavior of the attorneys and whether
or not it impacts the jury and in what context.
Strack & Van Til, Inc. v. Carter, 803 N.E.2d 666,
677 (Ind.Ct.App.2004). We cannot conclude this
decision was against the logic and facts before the
court. Here, defendants failed to show the alleged
misconduct prevented them from fully and fairly
presenting their case at trial.

The contentious nature of the relationship
between plaintiff's and defendants' counsel was
evident at the beginning of trial. It apparently began
during depositions with defendants' counsel re-
marking that no competent lawyer would conduct a
deposition in the manner plaintiff's counsel was.
There were accusations of misrepresentations, ly-
ing, and not following the rules. The five-day jury
trial was filled with unnecessary comments back
and forth between counsel. Plaintiff's counsel did
not care for defendants' counsel's unsolicited ad-
vice. The attorneys would frequently interrupt each
other.

The trial judge even noted one time, “I don't
want you both to behave like this and *1207 I don't
want to embarrass you either because I'm not going
to put up with it.” On another occasion, the trial
judge remarked “I'm just concerned about what the
jury is thinking right now. I think you guys are rep-
resenting the legal profession and I don't think
you're helping each other.”
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Near the end of the trial, the trial judge even
directed plaintiff's counsel to apologize to the jury
for personal comments about defendants' counsel.
Even during the subsequent hearing on the motion
to correct error, some four months later, the lawyers
could not behave civilly toward each other. FN3

FN3. The acrimony between plaintiff's and
defendants' counsel did not end at the trial.
During the June 2010 hearing on the mo-
tion to correct error, the poor behavior
began anew. Mr. Murphy accused Mr.
Schaffer of bragging about his numerous
sanctions having no effect on him, describ-
ing his conduct as unprofessional and mak-
ing gestures during the trial, while Mr.
Schaffer called Mr. Murphy an “outright
liar” on two occasions.

A jury trial is not a free-for-all. It is a civil for-
um in which advocates represent their clients before
a panel of citizens, in front of a judicial officer who
is responsible for enforcing the rules of procedure
and rules of evidence and assuring the proper beha-
vior of everyone in the courtroom. It is similar to an
athletic event with two opposing teams competing
and a referee observing to ensure all of the rules are
followed. In this trial, both plaintiff's counsel and
defendants' counsel committed fouls. Did plaintiff's
counsel commit more fouls? Yes. However, defend-
ants' counsel also committed fouls. It is important
that attorneys not lose control of their passion for
their client or cause and become too emotionally in-
volved and make the cause personal. In such cir-
cumstances they risk harm to their client, their
reputation, and our profession.

All attorneys in Indiana take an oath and each
and every statement in the oath is sacred. One par-
ticular statement is, “I will abstain from offensive
personality and advance no fact prejudicial to the
honor or reputation of a party or witness, unless re-
quired by the justice of the cause with which I am
charged.” Ind. Admission and Discipline Rule 22.
Our law schools are trying to train our law students
in certain core values of the legal profession, and

some of the most important for the future of our
profession are collegiality, professionalism and ci-
vility. At every trial, indeed at every moment of our
practice, we have the opportunity to better our pro-
fession. Here, the trial judge presided over the en-
tire trial and had the benefit of observing the over-
all conduct of both attorneys, not only in the pres-
ence of the jury, but outside their presence. The tri-
al judge redirected both counsel on numerous occa-
sions, admonished both counsel on occasions, and
even used her contempt powers in an attempt to
manage the conduct of counsel and ensure a fair tri-
al. Again, the trial court judge is in the best position
to determine when enough is enough and whether
or not the behavior of counsel would warrant a new
trial.

While we find that the judge did not abuse her
discretion in denying the motion to correct error,
we nonetheless express our displeasure with the
conduct of counsel, particularly that of plaintiff's
counsel.

Professionalism and civility must be the found-
ation of the practice of law. Upon this foundation
we lay competency, honesty, dedication to the rule
of law, passion, and humility. Every lawyer and
every judge is charged with the duty to maintain the
respect due to the courts and each other. Our clients
and the public expect it. Our profession demands it.

*1208 II. Closing Argument
[6] Defendants also contend that the trial court

erred in denying their motion to correct error relat-
ing to the closing argument of Laney's counsel.
Their argument is that once the clinic was removed
as an independent party from the case, any refer-
ences to alleged misconduct in not producing the
medical records should warrant a new trial, when
taken together with the previous behavior by
Laney's counsel. The relevant portion of plaintiff's
closing statement is as follows:

And what's worse is there's no records. The re-
cords are conspicuously missing. The one record
on the one day we need just happens to be miss-
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ing. And we would submit, ladies and gentlemen,
if we had that record it would show exactly what
was done, and more importantly, exactly what
was not done in this case.

Even more ironic is Dr. Wisner had no independ-
ent recollection of what happened. Very conveni-
ent. And we had no nurses called to try to rebut
what we're saying.

So none of the evidence they show was consistent
with what their diagnosis was. They gave nothing
whatsoever to support it. The one doctor said ver-
tigo earlier today, remember, and it was gone. It
was gone by the time she got to Monday. None of
the other doctors ever diagnosed it, none of them.
All the doctors that saw her at Saint Joe right
after Sunday night, none of them found vertigo.
None. Isn't that something? It went away. Anoth-
er coincidence.

Missing record. Coincidence.

The evidence showed there was no treatment for
TIA. The evidence will show there was abso-
lutely no tests run to rule out a TIA. And the
evidence showed that they failed to hospitalize
and all the doctors said that's what should have
been done here. Instead, she was sent home
without any additional medication, sent out the
same way she came in and ...

We believe, as we have stated previously, the
trial court was in a better position to determine any
prejudicial affect from Laney's counsel's closing
statements. We summarily affirm the analysis of
the Court of Appeals, noting also that neither Wis-
ner nor the Clinic objected to these statements and
waived the issue. Wisner v. Laney, 953 N.E.2d 100,
108 (Ind.Ct.App.2011).

III. Testimony of Laney's Expert Witness
[7][8] Defendants next contend the trial court

erred by not granting a new trial due to a violation
of the separation of witnesses order. Indiana Rule
of Evidence 615 states, “at the request of a party,

the court shall order witnesses excluded so that they
cannot hear the testimony of or discuss testimony
with other witnesses.” Ind. Evidence Rule 615. We
do not disturb a trial court's determination regard-
ing a violation of a separation of witnesses order,
absent a showing of a clear abuse of discretion.
Jordan v. State, 656 N.E.2d 816, 818 (Ind.1995). A
review of the record reveals that any violation was
merely accidental. The alleged violation stems from
a chance encounter of Dr. Campbell and Laney, and
one merely asking how the other was feeling. At no
time did Dr. Campbell ask about their testimony or
anything related to trial. The trial court did not ab-
use its discretion in concluding no impropriety oc-
curred. It is clear to this Court that no violation of
separation of witnesses occurred. We are in agree-
ment with the excellent analysis of the Court of Ap-
peals.

IV. Voir Dire
[9] Defendants further argue the trial court

erred in not granting a new trial *1209 based on
questions by plaintiff's counsel during voir dire,
about insurance coverage. We view this as another
argument about the misconduct on the part of
plaintiff's counsel. We note that plaintiff's counsel
asked the prospective jurors whether they worked
for ProAssurance Insurance Company or owned
stock in that company. There was no objection from
defendants' counsel as this question was not inap-
propriate. Next, plaintiff's counsel asked if the jur-
ors were opposed to injured parties asking for dam-
ages. Again, a proper question. Then counsel asked
if anyone was employed in the healthcare industry.
Again, a proper question. One prospective juror
raised their hand and the following interaction took
place:

[PLAINTIFF'S COUNSEL] Do you think that
would anyway affect you, lean a little toward a
healthcare side of this, or you heard stories about
lawsuits or have feelings about lawsuits?

[PROSPECTIVE JUROR] Yes, I have.

[PLAINTIFF'S COUNSEL] What have you
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heard?

[PROSPECTIVE JUROR] I've heard both sides
where I don't know how to put this in a general
sense. Specifically, I don't know of any specific
suits, but the association with the different doc-
tors and everything else, I've heard things said
about how high the—what's it called? The cost of
their insurance and everything else is and how
difficult it is for them to be in practice. This is
just general stuff that I've heard. I don't know
anything specific.

[10] Thereafter, a side bar conference was held
to discuss the question before voir dire resumed,
and defendants' counsel dropped the subject. De-
fendants' counsel did not move immediately for a
mistrial or argue the jury pool had been tainted. He
did not ask for any specific relief or otherwise give
the judge an opportunity to cure any potential de-
fect. For this reason, we believe this argument was
ultimately waived. Notwithstanding waiver, we
would note that “a question regarding a juror's rela-
tionship, financial or otherwise, with a specific in-
surance company on voir dire examination is not
error if the question is asked in good faith.” Stone
v. Stakes, 749 N.E.2d 1277, 1281
(Ind.Ct.App.2001). Again, the trial court was most
certainly in the best position to make these determ-
inations. In our review, absent any evidence of bad
faith, the trial court's decision to deny a mistrial
was not an abuse of discretion.

V. Prejudgment Interest
[11] On cross-appeal, plaintiffs counsel chal-

lenges the trial court's refusal to grant prejudgment
interest. At issue is the Tort Prejudgment Interest
Statute (TPIS). Ind.Code § 34–51–4. An award of
prejudgment interest is discretionary; accordingly,
we review a trial court's ruling on a motion for pre-
judgment interest for abuse of discretion. Hupfer v.
Miller, 890 N.E.2d 7, 9 (Ind.Ct.App.2008). The tri-
al court abuses its discretion when its decision is
“clearly against the logic and effect of the facts and
circumstances before it.” Turner v. State, 953
N.E.2d 1039, 1045 (Ind.2011).

Laney filed her original complaint with the trial
court on November 26, 2002. She then filed a writ-
ten settlement offer on April 6, 2005. In 2006, the
original complaint was dismissed without preju-
dice. On August 6, 2007, Laney refiled her com-
plaint in the St. Joseph Superior Court. The applic-
able statutory provision provides that for TPIS to
apply, the plaintiffs (1) must make a written offer
of settlement to a party against whom the claim is
filed within one year of filing the claim in court; (2)
the terms of the offer must provide for payment of
the settlement offer within sixty*1210 days after
the offer is accepted; and (3) the amount of the of-
fer does not exceed one and one-third the amount of
the judgment awarded. Ind.Code § 34–51–4–6
(2008).

At issue is Laney's April 6, 2005 letter, which
states:

As a follow-up to our deposition of Dr. Wisner, it
appears that there is liability against the clinic as
well as Dr. Wisner for failure to properly dia-
gnose Mrs. Laney's condition and failing to prop-
erly treat her on March 9, 2001 resulting in a
stroke three (3) days later and substantial and ir-
reversible permanent impairment, specifically a
stroke to the left side of her brain with resulting
impairment to her right upper and lower extremit-
ies as well as impairment to her cognitive func-
tions.

The clinic, as well as Dr. Wisner, can each be
held liable for $250,000.00 plus pre-judgment in-
terest up to four (4) years according to statute and
case law for a total amount of $660,000.00.
Please be advised my client has authorized me to
settle this matter for a structured settlement in the
amount of $250,000.00 with a present value of
$187,001.00 which is the minimum structured
settlement permitted to allow my client to pro-
ceed to the Patients' Compensation Fund. I think
it would be in the best interest of all parties to
amicably resolve this matter without a trial on the
merits since it is likely that Mrs. Laney would
obtain a substantial verdict in light of her per-
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manent injuries and the conspicuously missing
medical records of the clinic regarding March 9,
2001 day in question.

Would you kindly discuss this matter with your
clients as well as their insurance carrier and ad-
vise me as to your position within the next thirty
(30) days. If we are able to resolve this matter at
this time, it will avoid any further inconvenience
to Dr. Wisner and eliminate her necessity to
travel from Baltimore, Maryland to Indiana for a
trial on the merits and thereby avoid any further
litigation expense. I will await your response.

Laney argues her letter is clearly an offer to
settle within the guidelines of TPIS.

There are two lines of analysis at play in this
case. The first is whether this letter met the require-
ments of Indiana Code section 34–51–4–6. The
second is whether prejudgment interest must be
awarded if the statutory requirements are met.

Laney's original complaint was filed November
26, 2002 and her settlement letter to Dr. Wisner
was written on April 6, 2005. She then dismissed
her suit in 2006, only to file it again on August 6,
2007. Laney argues we should not take into consid-
eration the original complaint from 2002 in determ-
ining the timeliness of the letter because the lawsuit
was dismissed without prejudice, and thus we
should act as if the 2002 suit had never been
brought at all. By doing this, plaintiff contends the
letter of April 6, 2005 properly predated the sub-
sequent lawsuit of 2007. This appears to be one
way to attempt to bypass a failure to follow the pre-
judgment interest statute—dismiss the suit without
prejudice, prepare a settlement letter, and file suit
anew.

In order to seek prejudgment interest, Indiana
Code section 34–51–4–6(1) requires a party to
make their written settlement offer within one year
of a claim being filed. The trial court determined
“within one year” meant the settlement offer could
not be made until the claim was filed and that it

must be made within one year thereafter. In other
words, the trial court found a starting line existed
with the filing of a claim and ended one year later
at the deadline. We disagree with the trial *1211
court's analysis and instead we agree with the Court
of Appeals analysis that the one-year requirement
“defin[es] the deadline for the submission” of a set-
tlement offer,

Not ... whether the settlement offer may be filed
before or after the filing of a claim. In other
words, the written offer of settlement may be
submitted to the defendants before or after the fil-
ing of suit, but ... it may not be submitted later
than one year after the filing of suit.

Wisner v. Laney, 953 N.E.2d 100, 113
(Ind.Ct.App.2011). Thus the Court of Appeals held
there was no starting line, only a deadline, which
was one year after the filing of a claim. If the stat-
ute is to be interpreted otherwise, it would serve to
discourage settlement of lawsuits before a lawsuit
is filed. Certainly the legislature did not intend to
limit the effective use of the TPIS and settlement
negotiations.

This position is further supported by the statute
addressing when prejudgment interest begins to ac-
crue. Under Indiana Code section 34–51–4–8(a),
prejudgment interest may not exceed forty-eight
months and “begins to accrue on the latest of the
following dates:

(1) Fifteen (15) months after the cause of action
accrues;

(2) Six (6) months after the claim is filed in court
if IC 34–18–8 and IC 34–18–9 do not apply;

(3) One hundred eighty (180) days after a medic-
al review panel is formed to review the claim un-
der IC 34–18–10 (or IC 27–12–10 before its re-
peal).

Ind.Code § 34–51–4–8(a).

If subsection (3) permits prejudgment interest
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to begin accruing 180 days after the review panel is
formed, regardless of the date a complaint is filed
in court, then Indiana Code section 34–51–4–8 per-
mits prejudgment interest to accrue before the filing
of a complaint.

[12] Thus, we hold today that a written settle-
ment offer must be made within one year following
the filing of a claim FN4 to be eligible for prejudg-
ment interest. However, a settlement offer can also
be made prior to the filing of a lawsuit. We believe
this interpretation is broader and more in line with
the legislature's intent to facilitate and encourage
settlement of claims amicably without legal re-
course, but also to give real meaning and effect to
the prejudgment interest statute. The trial court's in-
terpretation would potentially foreclose meaningful
settlement talks until the filing of a complaint.

FN4. Indiana Code section 34–51–4–6 also
allows for a longer period of time than one
year if the trial court determines it neces-
sary and upon a showing of good cause.

[13] In addition to whether or not the settle-
ment letter is timely filed, we must also examine
whether the letter identifies the sixty-day settlement
requirement period. In other words, does the letter
itself comply with the statute. The case most
closely on point is Cahoon v. Cummings, 734
N.E.2d 535, 546 (Ind.2000), where a letter stated
the plaintiff was “offering to settle this claim now
for $75,001.” This Court wrote on the sixty-day re-
quirement,

The whole point of the statute is to address the
cost of delay in payment. Accordingly, an offer
to settle “now” is an offer to settle by payment
within sixty days. The delay is solely for the be-
nefit of the defendants, and the defendants had
the power to accept [Plaintiff's] offer immedi-
ately.

Id. at 547. In our view, Laney's offer to
“resolve this matter at this time” meets the same
threshold as we discussed in Cahoon. The key is to

include the time-limiting language in the offer.
However, *1212 rather than run the risk of a trial
court being forced to decide whether a settlement
letter did or did not comply with the requirements
of Indiana Code section 34–51–4–6, we believe the
better practice for lawyers in the future would be to
cite the statute in the settlement letter and make it
very clear that the letter is intended to invoke the
statute, including the sixty-day settlement window
and the possibility of prejudgment interest.

[14] Despite the fact that the letter itself satis-
fied the statutory requirements as to content, it was
untimely sent in this case. The first complaint was
filed with the trial court on November 26, 2002.
Laney's counsel wrote a settlement letter two years
and five months after the original claim was filed.
This falls squarely outside the one year window as
discussed previously. While plaintiff dismissed that
original action, she failed to send a subsequent set-
tlement letter and now attempts to rely on the set-
tlement letter, which would have been untimely
filed but for the dismissal of the previous lawsuit.
Laney's counsel should have sent a new settlement
letter after the dismissal of the first lawsuit, either
prior to the filing of the second, or within a year of
the filing of the second. Neither was done in this
case. The TPIS is not intended to serve as a trap for
the unwary. It is designed to put the adverse party
on notice of a claim and provide them with an op-
portunity to engage in meaningful settlement and if
they do not do so, they run the risk of incurring the
additional obligation of prejudgment interest.

[15] Finally, had the settlement letter been
timely sent, we note Laney is not automatically en-
titled to prejudgment interest. TPIS permits the trial
court to award prejudgment interest, but does not
require an award of prejudgment interest. See
Ind.Code § 34–51–4–7 (“The court may award pre-
judgment interest as part of a judgment.”); Id. §
34–51–4–8 (“ If the court awards prejudgment in-
terest, the court shall determine the period during
which prejudgment interest accrues”) (emphasis ad-
ded). Thus, an award of prejudgment interest is
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committed solely to the discretion of the trial court
if the statutory prerequisites are satisfied. This is
consistent with the TPIS serving as a tool for the
trial court to encourage settlement and incentivize
the expeditious resolution to cases.

Conclusion
Although plaintiff's counsel's behavior was

most troubling, both attorneys should have acted in
a manner more becoming of our profession. The
duty to zealously represent our clients is not a li-
cense to be unprofessional. Here the trial court de-
termined that the conduct of counsel did not pre-
vent the jury from rendering a fair and just verdict.
The trial court did not abuse its discretion in deny-
ing defendants' counsel's request for a new trial. We
also affirm the trial court denial of plaintiff's re-
quest for prejudgment interest. Laney's 2005 letter
did not meet the requirements for awarding of pre-
judgment interest. The awarding of prejudgment in-
terest is not mandatory and is left to the discretion
of the trial court. The trial court was most certainly
within its proper discretion in declining such an
award.

DICKSON, C.J., and RUCKER, MASSA, and
RUSH, JJ., concur.

Ind.,2012.
Wisner v. Laney
984 N.E.2d 1201
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ON prOfessiONalism

Professionalism for Litigation and Courtroom Practice

Conduct Counts By Hon. Daniel L. Harris and John V. Acosta

Ensuring the quality of our profes-
sional lives and improving the 
public’s perception of our profes-

sion begins with our conduct toward each 
other. It also rests on our conduct in the 
courtroom, before judges, opposing coun-
sel, juries and members of the public. Law-
yers are educated and trained to exercise 
a high degree of skill and competence in 
representing individuals and organizations 
in the legal system. They should comple-
ment those attributes by exercising the 
highest standard of conduct when deal-
ing with judges, clients and one another, 
whether verbally or in writing.

Professionalism differs from ethics in 
that ethics rules are mandated rules of 
conduct, while professionalism is a stan-
dard to which lawyers should aspire. The 
following suggestions for observing pro-
fessionalism stem from years of litigation 
and courtroom experience — and some 
hard lessons learned during that time. 
This list was compiled from comments re-
ceived from judges, attorneys and clients 

who were asked for suggestions on what 
can be done to improve professionalism. 
Integrating these suggestions into daily 
practice not only will improve the qual-
ity of your professional life, but will also 
make you a more effective advocate for 
your client.

1. Promote the efficient resolution 
of disputes.

In most cases, an attorney should ad-
vise the client of the availability of me-
diation, arbitration and other appropriate 
methods for resolving disputes outside 
of the courtroom. A professional lawyer 
should always consider, and advise the cli-
ent of, the most efficient way of resolving 
the dispute. This includes consideration 
of the effect litigation and particularly 
the trial will have on your client and the 
benefits to your client that flow from re-
solving a dispute sooner rather than later. 
Most clients want a dispute resolved in a 
timely manner with minimal cost; stay-
ing out of court usually accomplishes that 
goal. Attorneys should do everything 
they can to resolve pretrial disputes with-
out involving the court. This is especially 
true with disputes over discovery issues 
— many motions to compel discovery can 
be resolved without using the resources of 
the justice system.

2. Be a counselor to your client, not 
a mere puppet.

Clients don’t always know what is and 
isn’t right. They aren’t familiar with the 
ethics rules that bind lawyers and the un-
written local conventions lawyers observe 
when working on cases with one another. 
Some clients want you to dislike the op-
posing party as much as they do and, thus, 
they expect you to make the other side’s 
life miserable. Some clients also might 
not appreciate that you and your oppo-

nent are professional colleagues and very 
likely will have cases against one another 
in the years to come, and they might not 
take into account that your relationship 
with a judge is important to your ability 
to represent them in the current case and 
other clients in future cases.

Adopting a “scorched-earth” or “take-
no-prisoners” approach to litigation will 
not serve your client’s interests and ul-
timately will work to your client’s disad-
vantage in resolving the dispute. A lawyer 
should defuse emotions that might inter-
fere with the effective handling of litiga-
tion and which could complicate or pre-
clude resolution of a dispute in a way that 
best serves the client’s interests. If a client 
requests or insists upon a course of action 
that is contrary to local custom or would 
be counterproductive to the client’s in-
terests, tell the client so and explain why. 
Some clients might take longer to under-
stand this notion than will others, but you 
can’t represent your client’s interests by 
taking an action you know will ultimately 
harm those interests.

3. Keep your word.

Lawyers spend a lot of time putting 
things in writing, but in the daily practice 
of litigation a lot of routine business gets 
done verbally. Your ability to practice ef-
fectively will depend to a large degree on 
whether opposing counsel and co-counsel 
trust you. If your colleagues know they 
can trust you to do what you say, your 
professional life will be a lot easier. So, do 
what you say you will, and if you can’t do 
or agree to something, then say you can’t 
do or agree to it. You’ll find that a little 
candor goes a long way.

4. Don’t fudge.

Credibility is everything. Some law-
yers gain a reputation for being fudg-
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ers. They overstate the facts in a case, 
misrepresent the holding in a case, or  
misstate the position of the opposing par-
ty. Some attorneys believe they are simply 
zealously representing their clients when 
they stretch or shade the truth. They are 
actually doing a disservice to their clients. 
Once this reputation sets in, it is difficult 
for a lawyer to regain credibility, and it 
ultimately diminishes the lawyer’s ability 
to be effective as an advocate. Credibility 
and reputation are earned from hard work, 
ethical practice and a believable and ac-
curate representation. Credibility and 
reputation will get you a lot further during 
litigation and especially in a courtroom 
than any other aspect of your practice.

5. Disagree agreeably.

Lawyers don’t always agree, espe-
cially when they are on opposite sides of 
a case. But a disagreement between law-
yers shouldn’t devolve into a declaration 
of war. Lawyers should keep in mind that 
disagreements are inherent in litigation 
and that each side has a job to do for his 
or her client. In doing that job it is in-
evitable that lawyers will disagree on the 
facts, legal or procedural issues, the cred-
ibility of a party or witness, or the value of 
a case. When the disagreement can’t be 
resolved, accept that the disagreement is a 
legitimate difference of opinion between 
two professionals and don’t take it as a 
personal affront.

6. Extend professional courtesies.

“Live by the sword, die by the sword.” 
It’s a maxim that applies to litigation and 
to litigators. The professional lawyer con-
sents to reasonable requests for extensions 
of time, resets, rescheduling and other 
routine matters. If such a request won’t 
prejudice your client, there’s usually no 
legitimate reason not to agree to an oppo-
nent’s request. If you refuse a reasonable 
request and your opponent takes the mat-
ter to the judge and you can’t demonstrate 
prejudice to your client or unreasonable-
ness by your opponent, think about how 
you’ll look to the judge. The time will 
come when you’ll need an extension, re-
set or rescheduling of a deadline or event. 
When that time comes, don’t expect your 
opponent to be reasonable toward you if 
you’ve refused similar requests from your 
opponent.

7. Be prepared.

The process of litigating a case and 
preparing it for trial can be more impor-
tant than the trial itself. Being prepared 
is to know the rules of civil procedure 
and courtroom protocol and to follow 
those rules. This includes such things as: 
conducting efficient and focused deposi-
tions; knowing cases cited in the briefs to 
address questions at oral argument; mark-
ing your exhibits and preparing an exhibit 
list before trial; exchanging your exhibits 
with the opposing counsel before trial; 
knowing what is and is not appropriate 
to mention in your opening statement; 
knowing how to offer an exhibit into evi-
dence; carefully selecting and preparing 
jury instructions and understanding the 
hearsay rule. Professionalism begins with 
conducting all phases of litigation well 
and being prepared to enter the court-
room to conduct your business there in a 
competent manner.

8. Be on time!

Some lawyers have a hard time show-
ing up at a deposition, a hearing or even 
the trial at the time it is scheduled to be 
conducted. Most lawyers work at showing 
up on time and if they can’t be there on 
time, they make an effort to notify their 
opponent or the court of the reason for 
their tardiness. But some lawyers have no 
problem with regularly being 10 or more 
minutes late for a scheduled appearance 
and never understand that showing up late 
for a scheduled proceeding or court ap-
pearance exhibits an attitude of disrespect 
for those who are being made to wait.

9. Be courteous and respectful.

A little courtesy and respect go a long 
way. You can’t belittle or mistreat court-
house staff or opposing counsel without 
affecting your standing with the judge or 
the trier of fact. Whether dealing with 
opposing counsel, a court reporter, court-
room staff or your own co-workers, show-
ing respect toward everyone is often the 
most effective way to establish the basis for 
relationships that will serve you and your 
client well later on. Treating an opponent 
with respect and professional courtesy 
typically creates a cordial (if not friendly) 
dynamic that gives you credibility and in-
fluence with your opponent. Ultimately, 
these characteristics will translate into 4-142
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better results for your client, regardless of 
whether the case settles or goes to trial.

10. Pay attention to your
appearance.

Most lawyers are appropriately dressed 
and groomed when they participate in a 
case proceeding and come into the court-
room. Some forget where they are. Profes-
sional lawyers present themselves in such 
a way as to not detract from the presenta-
tion of their case.

11. Maintain an appropriate
demeanor.

It is unprofessional to overreact in 
the courtroom to something you don’t 
agree with — especially to a ruling by 
the judge on an objection. Some lawyers 
have the unfortunate habit of overreact-
ing to testimony or to a ruling they don’t 
agree with in the courtroom. This tends 
to undermine a lawyer’s effectiveness and 
credibility in the courtroom. The advice 
of one judge is to “not take a judge’s ruling 
or decision personally.”

12. Object to the evidence in
an appropriate manner.

Trial lawyers should be frugal with 
their objections. If it is not hurting your 
case, don’t object. Seasoned trial law-
yers object infrequently; rookies jump up 
and down constantly. It is unprofessional 
and ineffective to be registering constant 
objections. When an attorney makes an 
objection to the evidence, the attorney 
should stand and say “objection,” and in 
a summary fashion state the basis for the 
objection, such as “relevance” or “hear-
say.” If the court wants the other attorney 
to respond, the court should so indicate. 
Lawyers can become sloppy and unprofes-
sional with the objection process. Most 
judges do not appreciate “speaking objec-
tions,” where the attorney ends up giving 
information to the jury that can’t be ob-
tained from a witness.

13. Write as if your reputation
depended on it.

During a typical case your written 
communications will comprise the major-
ity of your contact with the judge, your 
opponent and your client. In many cases, 
your written word is often the first con-
tact you will have with each of them. 

Each time you compose a pleading, brief, 
letter or e-mail, you shape your profes-
sional reputation. With that in mind, 
don’t write anything you wouldn’t want 
to be known for among your peers or you 
wouldn’t want read to a jury. Your writ-
ten work product should be free of hyper-
bole, sarcasm, exaggeration, threats and 
personal attacks. Don’t overstate the facts 
of the case, and be careful to accurately 
present relevant legal authority. Proofread 
your written work for grammar, spelling 
and typographical errors. Remember that 
each time you write you have the unique 
opportunity to build your professional 
reputation among judges, colleagues and 
clients, so make sure you’re creating a 
reputation you can live with.

14. Avoid ex parte contacts with
the court.

Any attempt to gain an advantage 
over your opponent through an ex par-
te contact with the court, or the court 
staff, will poison your reputation with a 
judge. This includes everything from di-
rect contact with a judge on the merits of 
the case to supplying information to the 
court without adequate notice to oppos-
ing counsel. For example, it is not appro-
priate to place a motion or memorandum 
into the hands of the judge while mailing 
a copy of the document to opposing coun-
sel, which may arrive at the lawyer’s office 
two or more days later.

15. Don’t take unfair advantage
of opponents.

While it’s part of the litigation pro-
cess to capitalize on your opponent’s mis-
takes or inexperience, it’s not necessary 
to deliberately embarrass, humiliate, in-
timidate or bully an inexperienced or less 
skilled opponent. Experienced lawyers 
should model appropriate professional be-
havior to less experienced lawyers. If we 
model rude and boorish behavior to less 
experienced lawyers, we will create the 
kind of lawyers that make practice more 

stressful and less enjoyable. Engaging in 
such inappropriate conduct might cause 
your opponent to work harder than he or 
she otherwise would, to the ultimate dis-
advantage of your client — and make you 
look foolish in the process.

16. Don’t do something just be-
cause you can.

Justice Potter Stewart once said, 
“There is a big difference between what 
you have a right to do and what is right to 
do.” No ethics rule prohibits lawyers from 
yelling at their opponents or engaging 
in intimidating behavior, and the ethics 
rules don’t require that lawyers be cordial 
to one another. On the other hand, think 
about how you’d like to spend the next 40 
years as a practicing lawyer. Do you want 
to build hostile and acrimonious rela-
tionships with lawyers against whom you 
might be practicing for decades? Probably 
not. It usually takes very little effort to be 
cordial to your opponent, and that small 
investment of goodwill will pay large divi-
dends to you in the years to come.

17. Don’t behave differently than
you would in front of a judge.

The great bulk of litigation occurs 
outside the presence of a judge. The rules 
of professionalism aren’t different just be-
cause the judge isn’t present to watch your 
every move. If you wouldn’t engage in the 
behavior in front of a judge, then don’t do 
so when the judge isn’t around.

18. Don’t let your opponent control
your behavior.

Some lawyers behave unreasonably or 
harshly, or are consistently difficult pre-
cisely because they want you to lose your 
objectivity and shift your focus to “getting 
back” at them. They know that if they 
can get you to focus on them, then you’ll 
spend less time working up your case. 
Once they get you thinking about how to 
get back at them and not about how to 
build your client’s case, they’ve won. So 

Don’t write anything you wouldn’t want to be known for 
among your peers or you wouldn’t want read to a jury. 
Your written work product should be free of hyperbole, 
sarcasm, exaggeration, threats and personal attacks.
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keep your balance. Your client deserves 
an objective, diligent advocate — not  
a hothead bent on vengeance against  
another lawyer.

19. Don’t take yourself too seri-
ously.

A wise practitioner once said, “Take 
what you do seriously, but not yourself.” 
Keep in mind that the case is not about 
you. Many lawyers over-estimate the 
impact they have in the cases they try 
in the courtroom. The truth is that the 
trier of fact focuses on the message (i.e., 
the facts) and not the messenger unless, 
through inappropriate conduct, the mes-
senger gives the trier of fact reason to fo-
cus on him or her.

The Hon. Daniel L. Harris is a circuit 
court judge in Jackson County. John V. Acos-
ta is senior deputy general counsel for TriMet. 
Both are members of the Oregon Bench and 
Bar Commission on Professionalism.
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I. Introduction to Oregon State Court Civil Motions

There are dozens of different types of civil motions. This CLE focuses on the four most 
common motions you will likely come across in state court: ORCP 21 Motions, ORCP 23 
Motion to Amend, Discovery Motions, and ORCP 47 Summary Judgment Motion. 

A. Applicable Rules

i. Review and be familiar with Oregon Rules of Civil Procedure (ORCP),
Uniform Trial Court Rules (UTCR), and Supplemental Local Rules
(SLR) for the county of filing.

ii. Review UTCR 5.010 for when conferral is required prior to filing a
motion, and the certificate of compliance.

• Conferral is required for motions under ORCP 21A(1)(c)-(g)
and (i), 23, and 36-46. UTCR 5.010. See Anderson v. State
Farm Mutual Auto Ins. Co., 217 Or App 592, 595-96, 177 P3d
31 (2008) (“UTCR 5.010(1) and (3) are, in tandem, unambiguous.
A trial court must deny any motion pursuant to, inter alia, ORCP 21
A(3) unless the moving party has filed a certificate of compliance
substantiating that the parties have, in fact, conferred regarding the
issues in dispute or stating facts showing good cause for not
conferring. Here, it is undisputed that defendant never filed a valid
certificate of compliance under UTCR 5.010(3)—indeed, defendant
erroneously filed a false certificate. The consequence of that failure
is mandatory: ‘The court will deny’ the motion. UTCR 5.010(1)
(emphasis added).  Contrary to defendant's suggestion, ‘futility’ does
not excuse noncompliance with the requirements of UTCR 5.010(3).
See Nelson and Nelson, 117 Or.App. 157, 161, 843 P.2d 507
(1992).”).

• Certificate of compliance must state either that the parties
conferred or contain facts showing good cause for not conferring.

iii. Be familiar with ORCP 10 for computing time periods.

iv. Make sure you pay the correct filing fee, if any, or risk the filing being
rejected. The 2023 circuit court fee schedule is located at:
https://www.courts.oregon.gov/Documents/2022_CircuitFeeSchedule_pu
blic_eff-2022-01-01.pdf

v. Review UTCR 5.100 for submission of proposed order on motions.

vi. Make sure your motion complies with UTCR 5.050 by stating whether
oral argument is requested, estimated time for oral argument, and whether
official court reporting services are requested. If you are requesting
telecommunication, make sure you comply with UTCR 5.050(2).
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B. Available Resources

i. Oregon State Bar BarBooks, e.g., Oregon Civil Pleading and Litigation
(2020 ed.).

ii. Multnomah County:

• Multnomah County Attorney Reference Mangual
The Attorney Reference Manual is updated regularly and
provides an extremely valuable resource on practices and
procedures in Multnomah County. It also provides sample
motions and forms to be used in Multnomah County.

https://www.courts.oregon.gov/courts/multnomah/go/Documents
/ARM.pdf

• The Civil Motion Panel Statement of Consensus Multnomah
County judges have compiled an explanation of rulings on a
variety of issues that arise in the civil cases that come before
them. The statement of consensus is a good reference point for
motions and responses under consideration.
https://d1o0i0v5q5lp8h.cloudfront.net/mbabar/live/assets/Courts
/REVISED_%20Motion%20Panel%20%20Consensus%20State
ment%20-%204.28.23.pdf

iii. Clackamas County:

• Clackamas Court Circuit Court Reference Manual  - The
Reference Manual is similar to Multnomah County’s Attorney
Reference manual and provides valuable resource on practices
and procedures in Clackamas County Circuit Court.
https://www.courts.oregon.gov/courts/clackamas/resources/Docu
ments/ClackamasCountyCircuitCourtReferenceGuide.pdf

iv. Court Clerks and Judicial Assistants: If you cannot find the answer in the
rules, the court clerks and judicial assistants (if your matter is assigned to
a judge) are very helpful.

C. Practice Tips

i. Create a Motions bank for different types of motions.

• Ask others in your office or your mentors for samples of good
motions, responses, and replies.

• Check OECI (state court) or Pacer (federal court) in your free
time to add to your motions bank.
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ii. Make sure you are relying on the most up-to-date rules and resources.
There have been many recent changes to the rules, especially with e-
Court.

iii. Just because you can file a motion does not mean you should. Some
types of motions are particularly frowned upon by the court and should
only be brought when absolutely necessary.

II. ORCP 21 Motions Against Pleadings

A. Motions to Dismiss – ORCP 21 A
i. Motions to dismiss are used by defendants to eliminate claims for relief or an

entire action, or, by plaintiffs to eliminate affirmative defenses. ORCP 21 A
specifies the following grounds for dismissal:

1. Lack of jurisdiction over the subject matter;
2. Lack of jurisdiction over the person;
3. There is another action pending between the same parties for

the same cause;
4. Plaintiff does not have legal capacity to sue;
5. Insufficiency of summons or process, or insufficiency of service;
6. The party asserting the claim is not the real party in interest;
7. Failure to join a party under ORCP 29;
8. Failure to state ultimate facts sufficient to constitute a claim; and
9. The pleading shows that the action has not been commenced within

the applicable statute of limitation.

ii. Unlike the other ORCP 21A motions, motions to dismiss brought under
ORCP A(1)(h) (Failure to state a claim) and A(1)(i) (statute of limitations)
are limited to the face of the complaint. In other words, these motions
cannot be supported by matters outside the pleading, including affidavits,
declarations, and other evidence. See Deep Photonics Corp. v. LaChapelle,
282 Or App 533, 548, 385 P2d 1126 (2016), rev den 361 Or 425 (2017);
Kastle v. Salem
Hospital, 284 Or App 342, 344, 392 P3d 374 (2017).

iii. Defenses Waived if Not Raised-Certain defenses are waived if not raised by
motion before pleading, or in the first responsive pleading.

• ORCP 21 G(1) – Lack of jurisdiction over the person,
insufficiency of summons or process, insufficiency of service,
another action pending between the same parties on the same
cause. These defenses are waived if not raised in the party’s first
appearance.

• ORCP 21 G(2) – Plaintiff lacks capacity to sue, not real party in
interest, and statute of limitations. These defenses are waived if it
is neither made by motion nor included in a responsive pleading
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or, in limited circumstances, amendment thereof. 

iv. Practice Tip: Consider whether the ORCP 21 A motion to dismiss will 
result in dismissal with or without prejudice if granted. If you want the 
court to dismiss the claim or action with prejudice, make sure you so 
state in your motion and order. If the order is silent as to whether the 
dismissal is with or without prejudice, then the dismissal shall be 
treated as without prejudice. 

B. Other ORCP 21 Motions 

i. ORCP 21 B provides for a motion for judgment on the pleadings after 
the pleadings are closed and in advance of trial. See Simpkins v. Connor, 
210 Or App 224, 228, 150 P3d 417 (2006); Beason v. Harcleroad, 105 Or 
App 376, 379-80, 805 P2d 700 (1991). The court may enter judgment on 
the pleadings if the allegations show the nonmoving party cannot prevail 
as a matter of law. ORCP 21 B; Rowlett v. Fagan, 358 Or 639, 649, 369 
P3d 1132 (2016); Lehman v. Bielenberg, 257 Or App 501, 508, 307 P3d 
478 (2013); Pendergrass v. Fagen, 218 Or App 533, 537, 180 P3d 110 
(2008), rev den, 344 Or 670 (2008) (court did not err in granting 
plaintiff’s motion for judgment on the pleadings in FED action). 

ii. ORCP 21 D Motion to Make More definite and certain: Use ORCP 21 
D to “require the pleading to be made definite and certain by amendment 
when the allegations of a pleading are so indefinite or uncertain that the 
precise nature of the charge, defense, or reply is not apparent.” See 
Stewart v. Kids Incorporated of Dallas, Or., 245 Or App 267, 272, 286, 
261 P3d 1272 (2011), rev dismissed, 353 Or 104 (2012) (affirmed 
dismissal where complaint failed to allege facts to show why defendants 
were on reasonable notice of unreasonable risk of harm). 

iii. ORCP 21 E Motion to Strike: Use ORCP 21 E(1) to strike any sham, 
frivolous, or irrelevant pleading or defense or any pleading containing 
more than one claim or defense not separately stated. Use ORCP 21 E(2) 
to strike redundant matter from the complaint. 

• A “sham” allegation appears false on the face of the pleading and 
may be stricken. Rowlett v. Fagan, 262 Or App 667, 682, 327 P3d 1 
(2014), aff’d in part, rev’d in part, 358 Or 639 (2016); Kashmir 
Corp. v. Nelson, 37 Or App 887, 891, 588 P2d 133 (1978); Warm 
Springs Forest Products Ind. v. EBI Co., 300 Or 617, 619 n 1, 716 P2d 
740 (1986) (“Good in form but false in fact; * * * a pretense because 
it is not pleaded in good faith.”). 

• A “frivolous” pleading under ORCP 21 B “is one which, although 
true in its allegations, is totally insufficient in substance.” See 
Kashmir Corp. v. Nelson, 37 Or App 887, 892, 588 P2d 133 (1978) 

iv. An “irrelevant” pleading pertains to matters that “are not logically or 
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legally germane to the substance of the parties’ dispute.” Ross and Ross, 
240 Or App 435, 440-41, 246 P3d 1179 (2011). A pleading may be 
stricken as either frivolous or irrelevant if it is legally insufficient. Id at 
440.Practice Tips

• Conferral is required for all ORCP 21 motions except for motions
brought under ORCP 21 A (1)(h) (failure to state a claim) and
ORCP 21 (1)(i) (statute of limitations).

• If you are filing an ORCP 21 D motion to make more definite or
certain or ORCP 21 E motion to strike, make sure you comply with
UTCR 5.020(2).

III. ORCP 23 Motion to Amend and Relation Back

A. ORCP 23A Amendment
ORCP 23A provides that a “pleading may be amended by a party once as a
matter of course at any time before a responsive pleading is served or, if the
pleading is one to which no responsive pleading is permitted, the party may so
amend it at any time within 20 days after it is served”. Otherwise, a party may
amend a pleading only with written consent of the adverse party or court
approval. The court shall freely grant leave to amend “when justice so
requires.”

B. ORCP 23 B Amendment
When issues not raised by the pleadings are nonetheless tried with the express or
implied consent of the parties, the pleadings may be amended to conform to the
proof. ORCP 23 B; see Agrons v. Strong, 250 Or App 641, 282 P3d 925(2012).
If evidence is objected to at the trial on the ground that it is not within the issues
made by the pleadings, the court may allow the pleadings to be amended when
the presentation of the merits of the action will be subserved thereby and the
objecting party fails to show prejudice.

C. ORCP 23 C Relation Back
When the need for amendment becomes apparent after the statute of limitations
has run, consider the application of ORCP 23 C which provides:

Relation back of amendments. Whenever the claim or defense 
asserted in the amended pleading arose out of the conduct, transaction, 
or occurrence set forth or attempted to be set forth in the original 
pleading, the amendment relates back to the date of the original 
pleading. An amendment changing the party against whom a claim is 
asserted relates back if the foregoing provision is satisfied and, within 
the period provided by law for commencing the action against the 
party to be brought in by amendment, such party (1) has received such 
notice of the institution of the action that the party will not be 
prejudiced in maintaining any defense on the merits, and (2) knew or 
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should have known that, but for a mistake concerning the identity of 
the proper party, the action would have been brought against the party 
brought in by amendment.New allegations or claims: An 
amendment adding a new claim or defense against the same party or 
parties will relate back to the date of original filing when it arises 
“out of the conduct, transaction or occurrence set forth or attempted 
to be set forth in the original pleading.” ORCP 23 C; See Concienne 
v. Asante, 273 Or App 331, 359 P3d 407 (2015) (permitting relation 
back where predicate facts, injury and damages are the same and 
defendant had adequate notice of claim) 

 
New parties: An amendment adding or substituting a party will be allowed 
to relate back to the date of original filing when the party to be added 
received actual notice of the action within the statute of limitations and 
knew or should have known, but for the mistake, it would have been named 
as a party to the action. ORCP 23 C; McLain v Maletis Beverage, 200 Or 
App 374, 115 P3d 938 (2005); see also Smith v. American Legion 
Post 83, 188 Or App 139, 71 P3d 136, rev den, 336 Or 60 (2003). This 
means actual notice within the statutory period, not including any extension 
for service under ORS 12.020. McLain v. Maletis Beverage, 200 Or App 
374, 377-81, 115 P3d 938 (2005) (Rule 23 C requires notice within the 
statutory period, not service); Richlick v. Relco Equipment, Inc., 120 Or 
App 81, 852 P2d 240, rev den, 317 Or 605 (1993) (court held the 
amendment did not relate back when party had no notice of the action 
within the period of limitations). 

 
Practice Tip: A common issue arises when plaintiff realizes there was an 
error in naming the defendant and files an amended complaint to correct the 
error after the statute of limitations had expired. Whether the amendment 
constitutes a “change in party” and therefore requires the defendant to receive 
notice within the statute of limitations depends on if the error is a “misnomer” 
or “misidentification.” A misnomer occurs when there is an “error in stating 
what the Defendant is called.” Worthington v. Estate of Davis, 250 Or App 
755, 760 (2012). A misidentification occurs when plaintiff makes “a mistake 
in choosing which person or entity to sue.” Id. at 760. A misnomer triggers 
just the first sentence of ORCP 23 C and does not trigger the notice 
requirement. On the other hand, a misidentification constitutes a change in 
party and triggers the additional notice requirements for relation back as 
imposed in the second part of ORCP 23 C. Id. at 759. 

 
IV. Discovery Motions 

A. Motions to Compel – ORCP 46 
If the opposing party or a nonparty fails to respond to discovery requests or if the 
response is inadequate, the requesting party may file a motion to compel discovery 
pursuant to ORCP 46 A. The moving party must establish that the material sought is 
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discoverable, e.g., that the material is not privileged or subject to an exception to the 
privilege claimed. Kahn v. Pony Express Courier Corp.,173 Or App 127, 133 
(2001). The court may award reasonable expenses, including attorney fees, to the 
party that prevailed on bringing or opposing the motion. ORCP 46 A(4). 

B. Discovery Sanctions- ORCP 46 B
The trial court may impose a variety of sanctions for a party’s failure to obey an
order to permit or provide discovery. ORCP 46 B(1)-(3), C, D. Sanctions for the
failure must be just, but may include striking pleadings, limiting proof at trial, and
dismissal. ORCP 46 B(2), 46 D. See Burdette v. Miller, 243 Or App 423, 431-32,
259 P3d 976 (2011) (Court of Appeals held no abuse of discretion in striking
defenses of defendant who failed repeatedly to appear for deposition or for sanction
hearing). The party compelling compliance is also entitled to reasonable expenses,
including attorney fees, unless the court finds that the opposing party’s failure to
obey the order was substantially justified “or that other circumstances make an
award of expenses unjust.” ORCP 46 D.

C. Motion for Protective Order-ORCP 36 C
A party opposing a request for discovery may (1) object to the discovery request or
(2) move for a protective order under ORCP 36 C—an order “that justice requires to
protect a party or person from annoyance, embarrassment, oppression, or undue
burden or expense.”

D. Practice Tip
The parties must confer before filing any motions under ORCP 36-46. These
motions are disfavored by the court. The moving party should make every attempt
to resolve the issues and document in writing all of the efforts to resolve the dispute
before filing the motion.

V. Summary Judgment Motions

A. Summary Judgment Standard
A summary judgment motion is a dispositive motion designed to eliminate the
opponent’s case or portions of the case without a trial. The motion is not
designed to resolve factual disputes, but to determine whether there is any
genuine issue of material fact to justify a trial. ORCP 47 C; Bonnett v.
Division of State Lands, 151 Or App 143, 145-46 n 1, 949 P2d 735 (1997).

The court reviews the facts and draws all reasonable inferences in favor of the 
nonmoving party. ORCP 47 C; Chapman v. Mayfield, 263 Or App 528, 530, 329 
P3d 12 (2014); see Perry v. Rein, 215 Or App 113, 168 P3d 1163 (2007) (record 
permitted competing inferences); West v. Allied Signal, Inc., 200 Or App 182, 
113 P3d 983 (2005). “Summary judgment is proper if the ‘pleadings, 
depositions, affidavits, declarations and admissions on file show that there is not 
genuine issue as to any material fact.’ ORCP 47 C.” Greer v. Ace Hardware 
Corp., 256 Or App 132, 134, 300 P3d 202 (2013); Hagler v. Coastal Farm 
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Holdings, Inc., 354 Or 132, 140, 309 P3d 1073 (2013). 
When the moving party does not have the burden of proof at trial, it may move 
for summary judgment without coming forward with evidence in support of its 
motion. Rather, the adverse party must produce admissible evidence on every 
issue raised in the motion as to which the adverse party would have the burden 
of persuasion at trial. ORCP 47 C. Failure to do so entitles the moving party to 
summary judgment. 

 
A plaintiff seeking to recover on a claim, counterclaim, or cross-claim, or to obtain 
a declaratory judgment, may obtain summary judgment if it is established that 
“there is no genuine issue as to any material fact” necessary to prove a claim, that 
none of the affirmative defenses asserted by defendant raise a genuine issue of 
material fact, and that judgment should be entered in plaintiff’s favor under 
applicable law. ORCP 47 A; ORCP 47 C; see William C. Cornitius, Inc. v. 
Wheeler, 276 Or 747, 757, 556 P2d 666 (1976) (summary judgment was 
appropriate when, inter alia, “none of the affirmative defenses raised any triable 
issue”). 

 
A defendant may obtain summary judgment on a showing that “there is no 
genuine issue as to any material fact” necessary for the plaintiff’s claim and that 
defendant is entitled to a judgment based on the applicable law, or when one or 
more affirmative defenses are established in the same manner. ORCP 47 B; 
ORCP 47 C; King v. Warner Pac. Coll., 296 Or App 155, 172, 437 P3d 
1172 (2019). 

 
B. Responding to Summary Judgment Motions 
After the moving party has pointed out the lack of any genuine issue of material 
fact and that it is entitled to judgment as a matter of law, the adverse party must 
produce admissible evidence sufficient to meet a burden of production on any 
issue on which that party would bear the ultimate burden of persuasion at trial. 
ORCP 47 C. 

 
C. Type of Evidence Allowed in Summary Judgment 
Both the moving party and adverse party may only rely on admissible materials 
for purposes of summary judgment. See ORCP 47 D; Deberry v. Summers, 255 
OR App 152, 166 n6 (2013). Affidavits, declarations, depositions, responses 
to requests for admissions are typical materials used in summary judgment 
proceedings. 

 
An affidavit or declaration must be based on personal knowledge and must “set 
forth such facts as would be admissible in evidence, and shall show affirmatively 
that the affiant or declarant is competent to testify to the matters stated therein.” 
ORCP 47 D; Spectra Novae, Ltd. v. Waker Associates, Inc., 140 Or App 54, 58, 
914 P2d 693 (1996). The declarant satisfies the requirement for personal 
knowledge when the affidavit is read as a whole, and an objectively reasonable 
person would understand that the statements are made from the affiant's 
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personal knowledge and with competence. West v. Allied Signal, Inc., 200 Or App 
182, 113 P3d 983 (2005). 

If evidence presented in support or oppose summary judgment is inadmissible, 
the other party should seek to strike the evidence. When evidentiary challenges 
are raised, the court will assess the admissibility of particular evidence. See Perman 
v. CH. Murphy/Clark-Ullman, Inc., 220 Or App 132, 138, 185 P3d 519 (2008)
(analyzing admissibility of lay opinion under OEC 701).

D. Motion to Strike
A party must make evidentiary objections before the motion for summary
judgment is decided. Otherwise, the evidence may be considered. Aylett v.
Universal Frozen Foods Co., 124 Or App 146, 154, 861 P2d 375 (1993).
Examples of objections include:

Hearsay – Hearsay statements not falling within any exception to the 
hearsay rule are inadmissible and should not be considered. 

Opinions – “Opinions as to liability are legal conclusions and are not the 
proper subject of a witness’s testimony.” Olson v. Coats, 78 Or App 368, 
717 P2d 176 (1986). 

Legal conclusions – An affidavit that merely states legal conclusions is not 
sufficient to create a question of fact. Spectra Novae Ltd., 140 Or App 54, 
59, 914 P2d 693 (1996). 

Irrelevant averments – Affidavit statements that are irrelevant should play 
no part in the court’s consideration. 

E. Expert Declarations
Expert testimony may be required on specific claims, such as claims for medical
or other professional negligence. See e.g. Getchell v. Mansfield, 260 Or 174,
179, 489 P2d 953 (1971) (expert testimony required to establish the standard of
care in the community).

When a party opposing summary judgment is required to provide the opinion of 
an expert to establish a genuine issue of material fact, ORCP 47 E permits the 
party’s attorney to submit an affidavit or declaration “stating that an unnamed 
qualified expert has been retained who is available and willing to testify to 
admissible facts or opinions creating a question of fact[.]” ORCP 47 E is 
designed to protect the expert’s identity and opinions from disclosure before 
trial. Stotler v. MTD Products, Inc., 149 Or App 405, 408, 943 P2d 220 (1997); 
Moore v. Kaiser Permanente, 91 Or App 262, 265, 754 P2d 615, rev den, 306 
Or 661 (1988). 
An ORCP 47 E affidavit or declaration must be made in good faith and be based 
on admissible facts or opinions of a qualified expert. Two Two v. Fujitec Am., 
Inc., 355 Or 319, 328-29, 325 P3d 707 (2014) (if ORCP 47 E affidavit is filed 
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in bad faith, offending party pays reasonable expenses incurred by other party 
as a result and may be subject to sanctions). 

The submission of an ORCP 47 E affidavit or declaration does not 
automatically create an issue of fact. VFS Financing, Inc., v. Shilo Management 
Corp., 277 Or App 698, 706, 372 P3d 582 (2016), rev den 360 Or 401 (2016). It 
will create an issue of fact only when the expert testimony is “‘required’ to 
establish a genuine issue of material fact” and not otherwise. Id. 

F. Considerations When Moving for Summary Judgment
Motions for summary judgment can be time consuming and expensive. Additional
considerations before filing include:

• The stage of discovery
• Factual records
• Strength of legal position and likelihood of success
• Educating opponent
• Targeting all or part of the case and impact on the balance
• Timing
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LEARNING THE ROPES 

DOMESTIC RELATIONS 

Amanda C. Thorpe 
Cauble and Whittington, LLP 

1205 NW 25th 
Portland, OR 97210 

In preparing the materials for the course, I have chosen to emphasize the practical skills that I 
wish I had known early in practice as well as the ways in which Domestic Relations differs from 
other forms of civil litigation.  At the end of the materials you will find a list of supplemental 
materials that are useful to draw on for the rules and regulations, forms, and substantive legal 
issues.   

Domestic Relations is distinct in practice from other areas of Civil Litigation: 

• Often you have a designated family court in which the matters are heard.
• Mandatory discovery statutes
• Mandatory mediation in custody matters
• Frequently used emergency and temporary remedies, including automatic statutory

protections
• Less “winner take all” than other areas of law
• The cases are a “zero-sum game”- you are dividing what the parties already have- not

adding to it, you are dividing time with children, which you cannot add to.
• More frequent client contact and troubleshooting often due to the frequent and

ongoing contact between the parties
• Statutory priority of matters and expedited time frames in certain proceedings
• Opportunities to offer “unbundled services”
• Opportunity to help someone transition into a new stage in life
• Rewarding opportunities to have a positive impact on families and for children

PRACTICAL GUIDE TO DOMESTIC RELATIONS PRACTICE

I. SCREENING POTENTIAL CLIENTS
A. Who screens? Staff. Be wary of taking calls that may result in information being

exchanged that creates a conflict you are not documenting in your conflicts
system.  There is no “quick question.” The best staff to field incoming calls will
be firm, organized and kind.

B. Inquire as to: conflicts, practice area, venue/jurisdiction, time frame (deadline to
respond, hearing dates and/or trial dates).

C. Disclose: consultation fee, procedure, and request they bring information/
documents.
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D. Practical considerations: time investment, ethics, calendaring (name, phone 
number, email address, issue), reminders. 

E. Look out for warning signs.  If you are working with experienced staff, trust them 
in the screening process. 

 
II. INITIAL CONSULTATION 

A. Formalities: Intake sheet, payment, conflict check, third parties. 
B. Read the room:  A potential client making small talk needs to be eased into the 

conversation.  Take the time to engage with the potential client briefly to make 
the client comfortable before broaching the subject of the meeting.  If a potential 
client appears eager to discuss issues, by leading with questions or talking about 
looking forward to the appointment, be responsive by moving right to the issues. 

C. Balance the story telling with the time at hand: It is important for the potential 
client to tell his story, to feel heard by you.  Potential clients will have different 
areas of emphasis, different points of origin, different details that they will want 
you to know.  You can always politely ask for them to clarify or elaborate, or you 
can politely redirect.  Allow the potential client to speak in a narrative format (not 
question and answer) if that is more comfortable and conversational.  Issue spot 
during the narrative and then ask your questions to get the details you will need to 
answer questions.  After the narrative, ask if the potential client has specific 
questions.  Often the potential client is looking for a general assessment, but will 
sometimes have specific areas or issues.  However, be mindful of the time.  You 
may need to redirect and move on to the specific questions.   

D. Feel free to ask the potential client if he/she is looking to hire an attorney or if 
he/she is just looking for information.  This is often apparent from the 
conversation, but it can help you shape the information you give.  Do not be 
discouraged when people only want information.  Even these consultations 
provide indispensable advice to people who really need it and helps grow your 
professional reputation. 

E.  SET EXPECTATIONS: You will never have a better chance to tell a client “no” 
than the initial consultation.  Set reasonable expectations of the process, expenses, 
time, and outcome of the proceeding. 

F. Don’t over extend yourself.  If you do not know the answer to an issue, look it up.  
If you can’t reasonably look it up in the time available, then consult a colleague or 
look the issue up after the appointment.  It is okay to not have a complete analysis 
of the matter during the consultation.  However, regularly committing to 
additional work can be difficult to manage.   

G. It’s okay to decline representation.  It may take some time to develop a comfort 
level with the emotionally charged and sometimes uncomfortable nature of 
domestic relations matters.  While I would urge you not to be too quick to judge a 
potential client, you should also trust your instincts.  You are not doing the client 
a good service by taking on a case that makes you uncomfortable or taking on a 
client with whom you will not have a good working relationship.   
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H. Discuss fees: present the client with a written fee agreement, set a retainer, be
clear about the steps to retain you.

I. Provide documents: keep copies of frequently used forms on hand: vital statistics
forms, CIF forms, Uniform Support Declaration, Standard Parenting Plans.

J. Send a non-engagement letter to everyone unless you were retained on the spot.
Even a potential client who plans to come back should get a letter stating that you
are not taking further action until the retainer (if any) is paid and the fee
agreement is signed and returned.

III. STARTING THE CASE
A. Retainer and fee agreement: Make sure you have a signed fee agreement, the

retainer, and provide the client a copy of the fee agreement.
B. Deadlines: Deadline to respond, hearings, trial, response to request for production

should be calendared.
C. Documents: Ask for copies of any documents served upon the client and also pull

documents from ecourt.  (Don’t overlook possible RFPs served with initial
pleadings.)

D. Calendar a deadline to draft initial documents, consider scheduling a signing to
increase your accountability to your client; if responding send an ORCP 69 letter.

E. Allot sufficient time for the client to review drafts before client signs.  Remind the
client to review for accuracy (not just rubber stamp).

F. Advise the client prior to filing of any orders that will go into place at the time of
filing, such as the mutual asset restraining order.

G. Consider any temporary motions that may be appropriate: temporary protective
order of restraint, motion for temporary support, motion for exclusive use, motion
for suit money.

H. Calendar out deadlines from the date of filing- even for those tasks that do not
have a hard deadline.  Service? Deadline for opposing party to respond?  Send
RFP? File USD?

I. Send an introductory letter to the client.  Advise the client of common issues, such
as preferred communication, ways to reduce expenses, timeline, and what the
client can expect.  Remind the client of anything that is required of the client,
such as coparenting education class and mediation.

J. Review the SLRs for the county in which you are litigating.  Many counties
procedure on motion practice and deadlines varies significantly.  Review SLR
Chapter 5 for Civil Cases and Chapter 8 for Domestic Relations proceedings.

IV. DISCOVERY
A. ORS 107.089 includes mandatory discovery provisions, but rarely are these relied

upon.  Typically parties represented by counsel will exchange requests for
production with a fairly standard set of roughly 25 requests in dissolution cases.

B. Consider creating a template of requests for standard cases including custody
cases and modifications.
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C. Be mindful of ORCP 36 scope of discovery and ORCP 43 format when drafting 
requests and responding.   

D. Review any requests you receive for appropriate objections.   
E. Send the request for production you receive to your client with a detailed letter 

explaining how to produce documents to you.  Most clients are open to doing the 
legwork if it reduces their legal fees.  Encourage clients to produce documents to 
you with copies in lieu of originals if possible, and organized by response 
number.  Require clients to indicate whether documents exist (whether provided 
or not), do not exist, and/ or who has the documents if the client does not.  Be sure 
the client knows that if he can get the documents from the third party he is 
required to do so (bank statements, credit card statements, paystubs.)  Advise the 
client NOT to write notes to you on the documents.  Discovery, while routine to 
you, is not routine to the client and can feel burdensome, intrusive, and scary.  A 
little explanation goes a long way.  Set a deadline for the client to produce 
documents to you (sufficiently in advance of the deadline to respond).   

F. Provide discovery to others the way you would want it provided to you: 
organized.  Consider utilizing electronic copies as both your means of delivery 
and means of storage.   

G. Review the documents most carefully for records that are privileged or otherwise 
not required to be produced. Look for handwritten notes.  The notes may be 
standard (“paid on 5/25”) OR may be a note to you (“I paid her car payment”).  
Notes to you are privileged and should be redacted. 

H. Consider other means of discovery: request for admissions, subpoenas to third 
parties, depositions. 
 

V. EXPERTS 
A. If experts may be needed in the case, discuss the possibility with your client early 

including the financial and time constraints. 
B. Common experts will include custody and parenting time evaluators, real estate 

appraisers, business appraisers, forensic accountants, and personal property 
appraisers.  Familiarize yourself with the rates and services available so you can 
spot appropriate cases and provided needed estimates. 

C. If you want to retain an expert, communicate with the expert about fees, 
documents needed and time needed to complete the services. 

D. Seek a court order or stipulation as may be appropriate. 
E. Consider the issue of privilege when hiring experts. 

   
VI. SETTLEMENT 

A. Most cases will settle without trial.  Providing an honest assessment of strengths 
and weaknesses and potential outcomes throughout the case will aid in resolution. 

B. Your assessment of the financial issues will be advanced by securing a USD and 
other documentation from your client early in the case. 



7-5

C. Consider keeping a running asset spreadsheet as the case develops including a
notation of the date and source of any figures used on your asset spreadsheet.  It
will allow you to assess the financial considerations as the case develops and
consolidate information into an easy reference point.

D. Be mindful of the level of communication your client needs.  Most discussions of
the terms of settlement should be made by phone, by video conference, or in
person.  They are huge decisions for the client and require a significant exchange
of information.

E. Encourage clients to be mindful of additional considerations including time,
stress, conflict, and the opportunity for more creative solutions than if the case
proceeds to trial.

F. Remind clients that parties are more likely to comply with a court order that is
stipulated than one determined by the court alone.

G. Encourage clients to follow the 3-3-3 rule: how will you feel about this in 3 days?
3 months? 3 years?

H. When drafting an offer, be thorough and be sure to include whether or not
attorney fees will be included.  Review the pleadings and communications to be
sure you are not missing any issues.

I. When drafting an offer, consider your audience (pro se, counsel, personality) and
draft accordingly.

J. If an agreement is reached just before trial (which often happens) put it on the
record if a written stipulation cannot be prepare and signed before the trial date.

VII. TRIAL AND HEARINGS:
A. Work with opposing counsel/ opposing party to narrow the issues and articulate

those remaining issues and any stipulations clearly for the bench.
B. Schedule a hearing prep appointment with the client sufficiently in advance that

you can spot any holes in the documents you will present and in time to line up
additional witnesses as necessary.

C. Subpoena your witnesses even if they have agreed to appear voluntarily.
D. Screen your witnesses carefully.  Ask the questions you want to know as well as

the ones you anticipate the other party will inquire.  Sometimes a witness cuts
both ways.  Also assess whether the witness is capable of giving answers to
difficult questions at trial.  Often your witnesses will be, or at one time were,
close to both parties.  Make sure they are prepared to give the testimony even
when confronted with the other party in court.

E. Be mindful of deadline to submit trial documents and other required forms.
F. Calendar important deadlines backwards from trial to allot yourself enough time.
G. Organize and clearly mark your exhibits and review them with your client in

advance.
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VIII. PREPARING THE JUDGMENT
A. Promptly and carefully draft the judgment.  Carefully review the terms of

settlement or the court’s decision to be sure that you have included all of the
issues.

B. Allow sufficient time for your client to review the judgment for accuracy.
C. Be mindful to include the proper information on real property and vehicles if you

intend for the judgment to be self-executing.
D. Draft in language that is clear and precise.
E. Double check that you have attached all exhibits and in the proper order.
F. Include all language required by statute (such as required child support language.)
G. Be open to request for revision when the revisions are for clarity and still

consistent with the court’s order or stipulation.

IX. CONCLUDING THE REPRESENTATION
A. Provide client with a copy of the entered judgment along with a letter of

explanation of any additional steps the client needs to take such as hiring an
attorney to complete a QDRO or establishing a collection with Division of Child
Support.

B. Withdraw from the case.
C. Send a closing letter.

ADDITIONAL RESOURCES 

PLF Practice Aids and Forms: https://osbplf.org/practice-management/forms.html 

Oregon State Bar BarBooks Family Law (2021 ed.): 
https://www.osbar.org/secured/barbooksapp/#/book?bid=329 

Oregon Judicial Department Forms: https://www.courts.oregon.gov/forms/Pages/default.aspx 

DOJ Division of Child Support Tools for Professionals (child support calculator, rules, etc.): 

https://www.doj.state.or.us/child-support/for-professionals/tools-for-professionals/ 

Oregon Judicial Department UTCRs, SLRs, and forms: 

https://www.courts.oregon.gov/programs/utcr/Pages/default.aspx#:~:text=Supplementary%20Lo
cal%20Court%20Rules%20%28SLR%29%20The%20SLR%20are,Oregon%20Rules%20of%20
Civil%20Procedure%2C%20and%20state%20law. 

Oregon Revised Statutes (see especially chapters 25, 33, 107, and 109): 

https://www.oregonlegislature.gov/bills_laws/Pages/ORS.aspx 

I strongly recommend the OSB CLE Course: Handling Domestic Relations Cases as a primer on 
Domestic Relations and an excellent resource of forms and how tos.   

https://ebiz.osbar.org/ebusiness/ProductCatalog/Product.aspx?ID=1702 



C
LEARNING THE ROPES
DOMESTIC RELATIONS

A HORSE OF 
A DIFFERENT 
COLOR
Family law differs from 
many other forms of civil 
litigation:

- Highly emotionally 
charged and sensitive 
topics

- Statutory priority and 
expedited timeframes

- Mandatory discovery

- Mandatory mediation

- Quick motion practice

- High client contact 
and trouble shooting 

- “Zero-sum game”

- Unbundled services
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“Typical Day” 
of a Domestic 
Relations 
Attorney

• Review daily calendar of appointments, schedule and deadlines

• Check and respond to emails regarding developments in cases

• Meet with potential clients on new matters (route file to staff)

• Check and respond to emails regarding developments in cases

• Review and revise drafts of initial pleadings or motion practice

• Check and respond to emails

• Follow up with clients on status of drafts, offers, and other 
correspondence

• Confer with client about an offer, hearing prep or trial prep

• Check and respond to emails

• Draft Judgment or review judgment following decision or settlement/ 
or prepare documents for upcoming trial/ hearing

• Follow up with staff regarding to do list, calendar and client contact

“Hand Holding”
Yes, Domestic Relations sometimes gets 
a reputation for being a field requiring 
extensive “hand holding”.  However, it 
is really just a matter of communication 
and follow up.  With a skilled staff, the 
client is able to communicate well with 
the office and stay informed, reducing 
the client’s anxiety.  Developing a 
good working relationship with the 
client, including setting appropriate 
boundaries, makes the case 
manageable and mutually beneficial.  
You do not want to be out of the loop 
and neither do they.  
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C

SCREENING
Your time is precious.  Protect it with effective 

screening and intake processes. Proper 
procedure save your time and heads off 

ethical issues. If there is an issue, don’t set an 
appointment.  Doing so only wastes the time of 

the potential client and risks delaying or 
harming their proceedings.

CONSULTATIONS
• Sit in on consults with other 
attorneys to observe different styles.

• Be prepared, organized and 
professional.

• It is an exchange of information-
not a sales pitch.

• Find the style that works for you.

5
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Yay! They 
hired you! 
Now what? 
Take care of 
business
Get organized
Set Deadlines
Be thorough
Research
Communicate

DISCOVERY
ORGANIZATION IS KEY

Assign tasks to staff
• Documents from Client
• Title Requests
• Mandatory Discovery
• Requests for Production
• Requests for Admission
• Subpoenas
• Depositions

7-10



C
EXPERTS

KNOW WHEN TO USE THEM 
AND HOW BEST TO UTILIZE 

THEM

SETTLING THE 
CASE

It’s your job but it’s the 
client’s life. The ability 
to resolve a case is a 
mix of having set 
reasonable 
expectations, strong 
client rapport and 
case preparedness. 
Fully advise on 
possible outcomes 
and leave room for 
negotiations. Prepare 
offers strategically and 
have the client 
approve all offers.
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APPEARING IN 
COURT

• Prepare effectively

• Be organized

• Be courteous

• Give your client pen and paper

• Be mindful you are being recorded

• Focus on the issues

• Keep your client focused and (if possible) 
comfortable

• Raise objections thoughtfully

Drafting a 
Judgment
• Time to bring it all home!

• Be thorough and specific

• Review pleadings and memos to be sure you 
didn’t miss anything.

• If stipulated work from the writing that forms the
agreement.

• If working from a decision letter follow the 
language wherever possible.

• Be mindful that findings are included but if 
possible not inflammatory.

• Have the client review and also get another set 
of eyes on it.

• Don’t neglect necessary exhibits.
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Wrap it up
• Prepare any supplemental documents needed such 
as deeds (if any).
• Refer on for division of assets such as preparation of 
QDRO.
• Check to see if client has questions or needs 
assistance with finalizing exchanges of personal 
property, etc. (This is mostly needed in high conflict 
cases.)
• Provide client with information about setting up child 
support collection.
• Send a closing letter outlining any remaining steps 
and advising regarding file storage.
• Refund retainer or follow up on balances due
• Withdraw
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What Life is Like

oil a [)av to Da\ Basis

* Court - waiting in cattle call dockets.

A visit to the jail.

* Client and family phone calls.

* Meeting with experts and investigators.

* Consultations and calls to law enforcement - triaging seriou.s situations.

* Negotiating with Prosecutors.

<• Doing case law research for motions.

+ Preparing for hearings and trials.

*■ Trying to self-care through the secondary trauma.
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Wlio ̂:oii Deal

Willi

^ Clients

* Families

Witnesses

* Social Services

DHS

* Law Enforcement

<• Prosecutors

Judges

* The Media

Specialti(\s

^ Juvenile Delinquency

•F Public Defense

^ DUII

Felonies v. Misdemeanors

•F Sex Cases

•F Appeals

* Post-Conviction Relief
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What il Can

Mean

Standing Up for the Underdog

♦ Advocating for Systemic Change

♦ Liberty's Last Champion

"Do it for love. Do it for justice. Do it for self-
respect. Do it for the satisfaction of knowing you
are serving others, defending t}>e Constitution,
living your ideals. The work is hard. The law is
against you. The facts are against you. Tlie judges
are often against you. Sometimes even vour
clients are against you. But it is a greujt job -
exhilarating, energizing, rewarding. You get to
touch people's hearts and fight for what you
believe in every day."

How to Be Most Suceessliil

Treat Your Clients Like Real People

* Listen Deeply To Them and Their Witnesses

4* Work Hard

* Be Honest, Humble, Compassionate, Respectful, Ethical and
Creative

Train with the Best Criminal Defense Attorneys

^ Ask Questions, Do Research, Slow Things Down
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Cjiiidiiig I^llii(*s

* Be prepared. 3x the amount of time you will be in court at least.

* Do what you say you are going to do.

* Do not over promise because you want things to be better.

« Charge what you are worth, whether or not you are going to get it. After a while, you
will get it.

Let people know what you want to handle and what you would like to refer out.

Treat others the way you want to be treated,

* Negotiate with compassion.

4- Always have the baseball bat behind yoiu back - go to trial!

Resources

«• Oregon Criminal Defense Lawyers
Association

♦ Local Public Defenders Office

♦ Federal Public Defender

♦ OSB Criminal Law Section

PLF Resources

OSB Mentor Program

•I' National Association of Criminal Defense

Lawyers

+ National Criminal Defense College
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"You can only protect your libertits* in this
world by protecting other people's
freedom. You can only be ftce if 1 am {tiv "

"As long ah the world shall last there will

be wrongs and if no man objected and no

man rebelled, these wrongs would last
forever."

Themes, Tlieories, and Storytelling

^ Don't forget, when it comes to trial or mitigation - you are a storyteller.

'«• Set the theme and theory of the case and work backwards from your dosing argument.

♦ Write your cross-examinations and openings in order to get to that point. Don't try and
pull everything from every witness.

<■ There are really 6 defenses:

1. This didn't happen.
2. It happened, but my client did not do it.
3. It happened, my client did it but it is not a crime.
4. It happened, my client did it, it was a crime but not this one.
5. It happened, tny client did it, it was a crime but he should not be held responsible.
6. It happened, my client did it, it was a crime and he'.s responsible but that dude
had it coming.
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lliinqs !() Know
O'

ior^ouf Kirsl Case

What theories and themes help you tell the
story?

•i- What are the charges?

^ What does d\e statute say? The indictment? The
information?

❖ What does the standard jury instruction say?

What pretrial motions are available to you?

4- What experts or investigation might help you?

What are your potential defenses?

What case Jaw can you find on the topic?

^ What does your client say?

lie I-iai'dest, Best, Most: Rew^arding
Days of Your I„..:ife Are Ahead
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Alternative Dispute 
Resolution

Lisa Brown Attorney, LLC

lisa@lisabrownattorney.com

The Benefits of ADR

“Discourage litigation.  Persuade your 
neighbors to compromise whenever you can.  
Point out to them how the nominal winner is 
often a real loser – in fees, expenses, and 
waste of time.”

Abraham Lincoln, 1850
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Forms of Alternative Dispute Resolution 

− Ombuds
− Facilitation
− Fact finding
− Mediation
− Mediation/Arbitration
− Mandatory Arbitration
− Contractual Arbitration

Ombuds

− An Ombuds is a designated neutral, impartial
person who provides independent, impartial,
confidential and informal assistance.

− Ombuds do not advocate for either party to a
dispute; their job is to research and identify
potential options for resolving the issues
presented and to help identify a fair resolution
that is acceptable to everyone involved.
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Facilitation

Facilitation is an informal process involving a 
neutral third party to facilitate 
communications and assist the parties in 
accomplishing a defined task.

Fact Finding

− Neutral third party 
• Investigates complaint 
• Interviews witnesses 
• Gathers facts
• Prepares non-binding report indicating what facts 

substantiate or do not substantiate complaint
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Consensus Building

− Neutral third-party facilitator

− Assists group of individuals to find consensus
through facilitated discussions and
negotiations

Mediation

− Neutral third party

− Assists parties in reaching settlement of
disputed issue

− Does not impose settlement terms

− Allows parties to find commonality after
sharing their respective positions either
directly or through the impartial mediator
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Value of Mediation to the Parties 
in Dispute

− Mediator is neutral and can view facts objectively
− Mediator can assist parties in identifying 

solutions and options they may not have 
considered

− Mediation allows for an early settlement, 
avoiding prolonged and expensive litigation

− Mediation allows for creative solutions
− Parties may select mediator with substantive 

expertise in the disputed issues
− Confidential (with some limitations)

Mediation/Arbitration Option

A contract clause or policy can provide that the  
parties have the option of starting with a 
mediation and moving to arbitration if the 
mediation is unsuccessful.
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Sample Mediation Clause

If a dispute arises out of or relates to this 
policy/contract or the breach of this 
policy/contract and if the dispute cannot be 
settled directly through negotiation, the 
parties agree first to try in good faith to settle 
the dispute by mediation administered by 
(ADR provider), prior to resorting to 
arbitration or litigation.

Arbitration

Arbitration is the adjudication of a dispute by 
an impartial arbitrator (or a panel of three 
arbitrators) selected by the parties who hears 
evidence presented by both parties and 
renders an Award which is generally a 
binding decision. 
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Types of Arbitrations

− Contractual: Arbitration is usually a creature of
contract; a well drafted arbitration clause is
essential for both parties to a contract as it will
define the arbitration process.

− Mandatory Court Annexed Arbitration:
(ORS 36.400 to 36.425)  Applies to civil cases
where the relief claimed is for money or
damages in an amount less than $50,000,
exclusive of attorney fees, costs and
disbursements as well as for some domestic
relations cases not involving children or support

Benefits of Arbitration

− Fair and efficient process

− Timely decision, prompt resolution

− Privacy, minimal court intervention

− Finality: Narrow grounds for appeal
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Benefits of Arbitration 

− Substantive expertise of Neutrals

− Flexible and focused on party needs

− Cost reduction

− Confidentiality

Factors to Consider in 
Drafting and Arbitration Clause

Identify an arbitration administrator
(e.g. Arbitration Service of Portland, American 
Arbitration Association, JAMS).

Why?  this will provide the parties with the 
applicable set of rules and eliminate ambiguity 
in how the proceedings will be conducted
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Administered Arbitration Providers

− Independent and Impartial
− Independent Administration of the ADR 

process
− Established Standards for Neutrals
− Clear Selection Process involving all parties
− Identifying Neutrals by areas of substantive 

expertise
− Choice of Provider

Benefits of Administered Arbitration     

• Experienced and qualified arbitrators

• Established rules and procedures

• Administrative support

• Set fees
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Sample Arbitration Clauses

We, the undersigned parties, agree to submit 
the following controversy to arbitration 
administered by (ADR provider) under its 
applicable rules: (describe controversy).  We 
agree that this controversy be submitted to 
(one)(three) arbitrators.  We further agree 
that we will observe this Agreement and the 
rules of the Arbitration Service and abide by 
the Award rendered by the Arbitrators, and 
that a judgment may be entered in the court 
having jurisdiction over this controversy.

The Benefits of ADR

“I had learnt the true practice of law. I had learnt to find the 
better side of human nature and to enter men’s hearts. I 
realized the true function of a lawyer was to unite parties 
riven asunder. The lesson was so indelibly burnt into me that 
a large part of my time during the twenty years of my 
practice as a lawyer was occupied in bringing about private 
compromises of hundreds of cases.  I lost nothing thereby –
not even money, certainly not my soul.”

Mahatma Gandhi - 1927
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Lisa Brown

Lisa Brown  mediates and arbitrates cases through the American 
Arbitration Association, balanced billing arbitration panels in 
Washington and Virginia, court mandated arbitration programs, the 
Oregon State Bar Fee Dispute Resolution program, and a variety 
of other arbitration panels.  

Having been a litigator for many years, Lisa enjoys the opportunity 
to assist parties in resolving disputes through facilitation, 
arbitration and mediation as cost effective alternatives to litigation.  
Lisa is a frequent speaker on alternative dispute resolution, 
recognizing the importance of educating litigators, in-house 
lawyers, business owners and transactional attorneys on the value 
of using arbitration and mediation as risk management tools.  

Lisa’s contact information is: lisa@lisabrownattorney.com, 
503-887-2436.

WWW.BULLARDLAW.COM

THANK YOU

Lisa Brown Attorney, LLC
lisa@lisabrownattorney.com
503‐887‐2436
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Arbitrator, Mediator, Attorney 
lisa@lisabrownattorney.com 
www.lisabrownattorney.com 

Preparing for Arbitration 

By Lisa Brown 

Preliminary Considerations 

• Is this arbitration proceeding court mandated or required by contract?

• What rules apply:  the local court rules for court mandated arbitration or the

rules of the arbitration service designated in the contract (American Arbitration

Association, Arbitration Service of Portland, JAMS, FINRA)?  Read the rules

carefully before you start the arbitration process.

• Is the arbitration binding or is there an opportunity for de novo review?

Demand and Response 

• Clearly state each claim and defense.

• Clearly identify damages, including interest and attorney fees if they are allowed

by statute or contract.

• Be sure you have identified the correct parties, as it may not be possible to

amend.

• If you are using an arbitration service, the arbitration service may charge more

money to add a party or increase your damages at a later time.

Preparing Your Case 

• Prepare for arbitration like you would for trial.

• This is your client's one chance to be heard, so be sure you are well prepared.

Preliminary Hearing with Arbitrator 

• Be prepared in advance of the preliminary hearing with the arbitrator:  know

what discovery you need, how many depositions you want to take (if any), how

much time you anticipate needing to complete discovery, when you and your

client could reasonably be prepared for an arbitration, where the arbitration

should take place (check the arbitration agreement and the service provider’s

rules).

• Confer with opposing counsel to reach an agreement on as many of these issues

as possible; agree, if possible, on a discovery deadline and time frame for the

arbitration hearing.
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• Be prepared to state how long you will need to present your case and how many

days will be necessary for the arbitration.

• Ask if the exhibits should be electronically submitted or if the arbitrator prefers

binders and when those exhibits should be provided.

• Talk with your clients and key witnesses before the preliminary hearing to be sure

you know when they are available to attend an arbitration.

• How does the arbitrator prefer to resolve discovery disputes?

Discovery Issues 

• Be mindful that arbitration proceedings are intended to be efficient and cost

effective.

• Be aware of any limitations on depositions set by the arbitration agreement, the

court rules or the service provider’s rules.

• Avoid lengthy motions to compel; best practice is to send a short letter to the

arbitrator, copying all parties, identifying the issues in dispute and the positions

of each party.

• Stipulated Protective Orders:  does the arbitration service/court have sample

forms?

Subpoenas 

• Use the forms provided by the arbitration service.

• Consider what authority the arbitrator has over the party receiving the subpoena

to compel their attendance (especially if the witness is out of state).

Prehearing Statement 

• This is your chance to explain your case and provide an overview for the

arbitrator.

• The prehearing statement should be a roadmap for the arbitrator to review in

advance of the hearing.

• Take the opportunity to introduce the key witnesses and exhibits to educate the

arbitrator.

• Identify the elements of the claims and defenses.

• Explain industry terms and educate the arbitrator on technical issues or matters

that are unique to your client’s business.

• If you have a complex or unusual issue that your arbitrator may not be familiar

with, address that issue in the prehearing statement.
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• Remember to address damages.

• Consider incorporating a chronology into your prehearing statement or

presenting the facts in chronological order, as that chronology will serve as a

valuable guide for the arbitrator throughout the arbitration process.

• Alert the arbitrator and opposing counsel if you anticipate the need to have a

witness testify by phone; obtain advanced consent and approval.

• Alert the arbitrator of the need for any technical support you may need at the

hearing.

• Provide your pre-hearing statements of proof (witness & exhibit lists) and digital

copies of exhibits to the arbitrator(s) and opposing counsel on a timely basis.

Arbitration Hearing 

Preliminary Matters 

• In advance of the hearing, review the opponent’s exhibits and decide if you can

stipulate to the exhibits. If the parties can agree on exhibits, consider preparing a

joint set of exhibits for the arbitration.

• Consider in advance if you plan to exclude witnesses so that issue can be

addressed before the arbitration commences and a location can be identified for

the witnesses to sit while waiting to testify.

• If you stipulate to some of the facts that are not in dispute, be sure to include

those facts in your chronology, pre-hearing statement, and opening statement so

there are no “gaps” in the factual information presented to the arbitrator.

• Will you need to ask for permission to take witnesses out of order?

Opening Statements 

• Your opening statement should be a concise summary of the legal and factual

issues, explaining what you believe the evidence will show. Let the arbitrator

know what damages or other relief you are seeking.

• What are the five key issues you want the Arbitrator to remember and consider as

the evidence unfolds?

• Explain how you will tell the story of your case through witnesses and documents

• Be brief, but provide a clear roadmap of your case, following the roadmap you

provided in your preliminary statement.
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Examination of Witnesses 

• Include all potential witnesses in your witness list, but only call the witnesses that

are truly necessary to prove your case.

• Avoid unnecessary objections, remembering that this is an arbitration

proceeding, not a trial, so you are usually not creating a record for appeal.

• Encourage your witnesses to look at the arbitrator when testifying.

• While arbitrations are less formal than a trial, the direct and cross examination

should be conducted as it would be at trial:  do not question the witness as if this

is a deposition.

• Focus your questions on the key points you raised in your opening statement so

the arbitrator can understand how the facts relate to the legal claims, defenses, or

damages.

• Be sure every question has a clear purpose; if you or your witness starts to

wander away from the key issues, you will confuse the arbitrator.

• Remember there is usually not a court reporter, so go slowly, allowing the

arbitrator time to write down the important testimony.

• Listen carefully to questions from the arbitrator, as that will alert you to issues

the arbitrator may not fully understand.

• Remind parties and witnesses that they cannot comment on or supplement the

testimony of the witness who is testifying:  they must remain silent as they would

in a courtroom while someone else is testifying.

• Remind your client that they cannot openly comment on your opening, closing,

witness testimony, exchanges with opposing counsel or the arbitrator.  Again,

they must remain silent as they would in a courtroom.

• Encourage parties and witnesses not to use terms unique to their business

without first explaining to the arbitrator what those terms mean.

Closing Statements 

• Discuss how the evidence proved or failed to prove the elements of the

claims/defenses.

• Discuss the opponent’s evidence as it relates to your case.

• Follow through on your theme and reinforce the five key points that you shared

in your prehearing statement and opening.

• Clearly underscore the issues you want the arbitrator to remember and consider

when the arbitrator is later writing the opinion.
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Post Hearing Briefs 

• Take the opportunity to prepare a post hearing brief, if one is allowed, but keep it

short, focused, and on point:  again, what are the key issues you want to be sure

the arbitrator understands about your case (facts, legal issues, damages) before

they prepare findings of fact, conclusions of law and a final award?

11-16



Arbitrator, Mediator, Attorney 
lisa@lisabrownattorney.com 
www.lisabrownattorney.com

PREPARING FOR MEDIATION 

By Lisa Brown 

Explain what mediation is to your client and how it differs from going to trial: 

• The parties are in charge of the settlement terms

• The mediator has no stake in the outcome and no authority to impose a settlement

• The process is voluntary, confidential, and solution oriented

• Consider and discuss what happens if the case does not settle in mediation

Selecting a Mediator: know what you are trying to accomplish and what your client needs 

• Consider different mediation styles, personalities, and experience in deciding what would

work best for your case:

o A third party neutral?

o A judge?

o An evaluative approach?

o A collaborative mediator

o A mediator who focuses on passing the numbers back and forth?

o A mediator who is empathetic, a good listener, creative and solution oriented?

o A mediator who genuinely cares about getting the case resolved (or considers this

“just another mediation”)

• Consider the mediator’s subject matter expertise

• Consider whether the mediator's personality will be a good fit with your client

• Consider how the mediator will interact with opposing counsel and their client as well as

anyone else who may be an active participant in the mediation process

Mediation Statement 

• What information has the mediator requested?

• Would it be helpful to meet or talk with the mediator in advance?

• Provide the mediator with enough factual and legal information for them to work with in

the mediation process, allowing them to understand and analyze the strengths and

weaknesses of the case from the standpoints of both parties

• Are there nonmonetary issues that are important to either party?

• What are the emotional issues driving the case?

• What information would it be helpful for the mediator to know about opposing counsel

or the other party?

• Be clear what it is you and your client want to accomplish at the mediation

• Is there a reason a joint session may not be advisable in your case?
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• Is there anything it would be helpful for the mediator to know about your client in 

advance of the mediation? 

Preparing Your Client  

• Explain that the process is voluntary 

• Discuss the possibilities of joint sessions and caucus sessions 

• Become comfortable discussing both the strengths and the weaknesses of your case 

• Prepare your client to respond to the mediator's direct questions  

• Explain the confidentiality requirements 

Consider taking along a draft of a settlement agreement (hard copy and digital):  

• Be mindful of the terms you want to include in the settlement agreement and bring a list 

with you (confidentiality, tax indemnity, damages for breach, arbitration, etc.) 

• Tell the mediator what terms are essential to settlement at the start of the mediation 

process 

• Consider sending a draft agreement to the mediator (without numbers included) with your 

mediation statement 
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